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CHAPTER SCR 20
RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS

PREAMBLE: A LAWYER'S RESPONSIBILITIES SCR 20:3.10 Omitted.
SCR 20:1.0 Terminology. SUBCHAPTER IV
SUBCHAPTER | TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
CLIENT-LAWYER RELATIONSHIP SCR 20:4.1 Truthfulness in statements to others.
SCR 20:1.1 Competence. SCR 20:4.2 Communication with person represented by counsel.
SCR 20:1.2 Scopeof representation and allocation of authority between lawye8CR 20:4.3 Dealing with unrepresented person.
andclient. SCR 20:4.4 Respect for rights of 3rd persons.
SCR 20:1.3 Diligence. SCR 20:4.5 Guardians ad litem.
SCR 20:1.4 Communication. SUBCHAPTER V
SR O el it LAW FIRMS AND ASSOCIAIONS
L l}aentiality. ) SCR 20:5.1 Responsibilities of partners, managers, and supervisory lawyers.
ggR 381; gon;:!cts ?f interest curr:_ek?t c(;lents. . SCR 20:5.2 Responsibilities of a subordinate lawyer
SCS 20;}'9 Don ict of |nterest|._ prohibited transactions. SCR 20:5.3 Responsibilities regarding nonlawyer assistants.
SCR 2031'10 | utlets éod.ormelr'f(.: |etr'1ts.l [ rul SCR 20:5.4 Professional independence of a lawyer
-1-U IMputed disqualiication: generai rule. SCR 20:5.5 Unauthorized practice of law; multijurisdictional practice of.law
SCR 20:1.1 Special conflicts of interest for former and current government  gcp 50'5'  Restrictions on right to practice.
officers and employees. SCR 20:5.7 Limited liability legal practice.

SCR 20:1.12 Former judge, arbitratpmediator or other 3rd—party neutral.

SCR 20:1.13 Organization as client. SUBCHAPTER VI
SCR 20:1.14 Client with diminished capacity PUBLIC SER/ICE
SCR 20:1.15 Safekeeping property; trust accounts and fiduciary accounts. ~ SCR 20:6.1  Voluntary pro bono publico service.
SCR 20:1.16 Declining or terminating representation. SCR 20:6.2 Accepting appointments.
SCR 20:1.17 Sale of law practice. SCR 20:6.3 Membership in legal servicesgamnization.
SCR 20:1.18 Duties to prospective client. SCR 20:6.4 Law reform activities décting client interests.
SUBCHAPTER || SCR 20:6.5 Nonprofit and court-annexed limited legal services programs.
COUNSELOR SUBCHAPTER VII
SCR 20:2.1 Advisor. INFORMATION ABOUT LEGAL SERV/ICES
SCR 20:2.2 Omitted. SCR 20:7.1 Communications concerning a lawlgeservices.
SCR 20:2.3 Evaluation for use by 3rd persons. SCR 20:7.2 Advertising.
SCR 20:2.4 Lawyer serving as 3rd—party neutral. SCR 20:7.3 Direct contact with prospective clients.
SUBCHAPTER Il SCR 20:7.4 Communication of fields of practice.
ADVOCATE SCR 20:7.5 Firrjn'names aﬁd !etterheads..
SCR 20:3.1 Meritgriouslclaims and contentions. SCR 20.7.6ap§(;)ilr|]tt|r(;z:\alnc&r;trj|3(ljjgggs to obtain government legal engagements or
SCR 20:3.2 Expediting litigation. :
SCR 20:3.3 Ca'r)1dor t(gwar?:i the tribunal. SUBCHAPTER VIl
SCR 20:3.4 Fairness to opposing party and counsel. MAINTAINING THE INTEGRITY OF THE PROFESSION
SCR 20:3.5 Impartiality and decorum of the tribunal. SCR 20:8.1 Bar admission and disciplinary matters.
SCR 20:3.6 Trial publicity. SCR 20:8.2 Judicial and legal @itials.
SCR 20:3.7 Lawyer as witness. SCR 20:8.3 Reporting professional misconduct.
SCR 20:3.8 Special responsibilities of a prosecutor SCR 20:8.4 Misconduct.
SCR 20:3.9 Advocate in nonadjudicative proceedings. SCR 20:8.5 Disciplinary authority; choice of law

_ Note: SCR Chapte?0 was adopted by the supreme caurtlune 10, 1987.fe€-  ductinvolving dishonestyfraud, deceit or misrepresentation. See
tive January 1, 1988; amended Januar¥9B9; November 6, 1990; May 29, 1991; ule8.4

October25, 1991; November 21, 1991, April 19, 1995; November 15, 1995; June i% e . .

1996;October 281996; July 1, 1997; January 1, 1999; January 1, 2000; November [4] In all professional functions a lawyer should be competent,

3.4, 200)]2 Jé,l(l))&é, 2004; July 1, 2007; January 1, 2009; June 17, 2009; Januaty, 1, 2B?‘0mpt and dlllgent A Iawyer should maintain communication
anuaryl, . . . . .
with a client concerning the representation. A lawyer should keep

PREAMBLE: A LAWYER’'S RESPONSIBILITIES in confidence information relating to representation afient

P ceptso far as disclosure is required or permittgdhe Rules
[1] A lawyer as a member of the legal profession, is a remes:g?(Professional Conduct or other law

tative of clients, an dicer of the legal system and a public citize )
having special responsibility for the quality of justice. [5] A lawyer's conduct should conform to the requiremerfits

[2] As a representative of clients, a lawyer perforagous the _Iaw both in professm_nal service to clients and in the latsyer
functions. As advisara lawyer provides a cliemiith an informed businessand personal &firs. A lawyer should use the lapro
understandingof the clients legal rights and obligations angdceduresonly for legitimate purposes and not to harass or intimi
explainstheir practical implications. As advocate, a lawyer-zeafiateothers. A lawyer should demonstrate respect for the legal
ously asserts the clieatposition under the rules of the adversar§ystemand for those who serve including judges, other lawyers
system. As negotiatora lawyer seeks a result advantageous to tAgdpublic oficials. While it is a lawyes duty when necessary
client but consistent withequirements of honest dealings witH0 challenge the rectitude offfial action, it is also a lawyer
others. As an evaluatpalawyer acts by examining a cliemtegal duty to uphold legal process.
affairsand reporting about them to the client or to others. [6] As a public citizen, a lawyer should seek improvement of

[3] In addition to these representational functions, a lawy#te law, access to the legal system, #gninistration of justice
may serve as a 3rd—party neutral, a nonrepresentational role h@pdthe quality of service rendered by the legal professiona As
ing the parties to resolve a dispute or other maeme of these memberof a learned profession, a lawyer should cultivate know!
rulesapply directly to lawyers who age have served as 3rd—partyedgeof the law beyond its use for clients, employ that knowledge
neutrals. Seeg.g., Rule 1.12 and Rule 2.4. In addition, there aie reform of the law and work to strengthen legal education. In
rulesthat applyto lawyers who are not active in the practice of lawaddition, a lawyer should further the pubBcunderstanding of
or to practicing lawyers even when they are acting in a nonprofesid confidence in the rule of law and the justice system because
sionalcapacity For example, a lawyer who commits fraud in théegalinstitutions in a constitutional democradggpend on popular
conduct of a business is subject to discipline for engaging in cqarticipationand support to maintain their authoritp lawyer
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PREAMBL
Ehouldbe mindful of deficiencies in the administrationjudtice representation and of the law itself. Some of the rules are impera
andof the fact that thpoor, and sometimes persons who are ndives, cast in the terms “shall” or “shall not.” These define proper
poor,cannot dbrd adequate legal assistance. Therefore, all lawonductfor purposes of professional disciplin®thers, generally
yersshould devotgrofessional time and resources and use civaastin the term “may are permissive and define areas under the
influenceto ensure equal accessour system of justice for all rulesin which the lawyer has discretido exercise professional
thosewho because of economic or social barr@nsnot &brd or  judgment. No disciplinary action should be taken when the law
secureadequate legal counsel. A lawyer should aid the legal pgeer chooses not to act or acts within the bousfdsuch discretion.
fession in pursuing these objectives and should help the bar reQtherrules define the nature of relationships betweerathger
lateitself in the public interest. andothers. Theules are thus partly obligatory and disciplinary
[7] Many of a lawyets professionatesponsibilities are pre andpartly constitutive and descriptive in that they defilave
scribedin the Rules of Professional Conduct, as well as substaer’s professional role. Many of the Comments use the term
tive and procedural lawHowevey a lawyer is alsguided by per “should.” Comments do naidd obligations to the rules but pro
sonalconscience and the approbation of professipeals. A vide guidance for practicing in compliance with the rules.
lawyershould strive to attaithe highest level of skill, to improve  [15] The rules presuppose a ¢mr legal context shapirthe
thelaw and the legal profession and to exemplify the legal profdawyer’srole. That context includeurt rules and statutes relat
sion’sideals of public service. ing to matters of licensure, laws defining specific obligations of
[8] A lawyer's responsibilities as a representative of clients, #wyersand substantive and procedural law in general. The Com
officer of the legal system and a public citizen are usually harmmentsare sometimes used to alert lawyers to their responsibilities
nious. Thus,when an opposing party is well represented, a lawyendersuch other law
canbe a zealous advocate on behalf of a client and at the same timg 6] Compliancewith the rules, as with all law in an open soci
assumehat justice is being done. So also, a lawyer can be sefg¢, depends primarily upon understanding and voluntary-com
that preserving client confidences ordinarégrves the public pliance,secondarilyupon reinforcement by peer and public epin
interestbecausegeople are more likely to seek legal advice, angn and finally when necessaryupon enforcement through
thereby heed their legal obligations, when they ktisir com  disciplinaryproceedings. The rules do nbbwevey exhaust the
municationswill be private. moraland ethical considerations that should inform a layfger
[9] In the nature of law practice, howeyeonflicting responsi  no worthwhile human activity can be completelgfined by legal
bilities areencountered. ifually all difficult ethical problems rules. The rules simply provide a framework for the ethical prac
arisefrom conflict between a lawyerresponsibilities to clients, tice of law.
to the legal system and to tlavyers own interest in remaining  [17] Furthermorefor purposes of determining thawyers
an ethical person while earning a satisfactory living. The Rulegithorityand responsibilityprinciples of substantive law external
of Professional Conduct often prescribe terms for resolving sughthese rules determine whether a client-lawyer relationship
conflicts. Within the framework of these rules, howeverany exists. Most of the duties flowing from the client-lawyer relation
difficult issues of professional discretioan arise. Such issuesshipattach only after the client has requested the lawyrmnider
mustbe resolved through the exercise of sensitive pI’OfESSiOII‘éém services and the lawyer has agreed to do so. But there are
andmoral judgment guided Hyre basic principles underlying thesomeduties, such as that of confidentiality unéere 1.6, that
rules. These principlemclude the lawyes obligation zealously attachwhen the lawyer agrees to consider whether a client-lawyer
to protect and pursue a clientlegitimate interests, within the relationshipshall be established. See Rule 1.18. Whether a
boundsof the law while maintaining a professional, courteouglient-lawyer relationship exists for any specific purpose can
andcivil attitude toward all persons involved in the legal Systerﬁepenmn the circumstances and may be a question of fact.
[10] Thelegal profession is lgely self-governing. Although  [18] Under various legal provisioniicluding constitutional,
other professions also have been granted powerssetf- statutoryand common lawthe responsibilities of government
governmentthe legal profession is unique in this respect becauggyyersmay include authority concerning legal matters that ordi
of the close relationship between the profesaiumhthe processes narily reposesn the client in private client-lawyer relationships.
of gOV_ernment and |aW- enforcemen't. This connection |S"maﬂor examp|e’ a |awyer for a government agency may have author
festedin the fact that ultimate authority ovire legal profession ity on behalf of the government to decide upon settlement or
is vested lagely in the courts. o whetherto appeal from an adverse judgment. Such authority in
[11] To the extent that lawyers meet the obligationsheir  variousrespects is generally vested in the attogeneral and the
professionalcalling, the occasion for government regulation istate’sattorneyin state government, and their federal counter
obviated. Self-regulation also helps maintain the legal profegarts,and the same may be true of other government liwecs.
sion’sindependence from government domination. An indepep|so, lawyers under the supervision of theséicefs may be
dentlegal profession is amportant force in preserving govern authorizedo represent several government agencies in intragov
ment under law for abuse of legal authority is moreadily ernmentallegal controversies in circumstances where a private
challengedby a profession whose members are not dependenti@@yer could not represent multiple private clients. These rules
governmenfor the right to practice. do not abrogate any such autharitgimilarly, there are federally
[12] The legal professiors relative autonomygarries with it recognizedndian tribes with tribal governments fhe State of
specialresponsibilities of self-government. The profession hagisconsinand these tribes have rights of self-government and
aresponsibility to assurthat its regulations are conceived in theelf-determination.lt is not the intent of these rules to abrogate
public interest and not in furtherance of parochial or selfanysuch authority of tribal governments.
interestedconcerns of the barEvery lawyer is responsible for [19] Failure to comply with an obligation or prohibition
observanceof the Rules of Professional Conduch lawyer imposedby a rule is a basis for invokirifge disciplinary process.
shouldalso aid in securing their observartne other lawyers. The rules presuppose that disciplinary assessment of a lswyer
Neglectof these responsibilities compromises igependence conductwill be made on the basis of the facts and circumstances
of the profession and the public interest which it serves.  asthey existed at the time of the conduct in question and in-recog
[13] Lawyersplay a vital role in the preservation of societynition of the fact that a lawyer often hsact upon uncertain or
Thefulfillment of this role requires an understandingléyyers — incompleteevidence ofhe situation. Moreovgthe rules presup
of their relationship to our legal system. The Rules of Professiop@lsethat whether or naliscipline should be imposed for a viola
Conductwhenproperly applied, serve to define that relationshigion, and the severity of a sanction, depend on all the circum
Scope stancessuch as the willfulnesand seriousness of the violation,
[14] The Rulesof Professional Conduct are rules of reasomxtenuatingactors and whether there have been previous-viola
They shouldbe interpreted with reference to the purposes of legéns.
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[20] Violation of a rule should not itself give rise to a cause of (f) “Informed consent” denotes the agreement by a person to
actionagainst a lawyer nor should it create any presumption arproposed coursef conduct after the lawyer has communicated
sucha case that a legal duty has been breached. In addition, vialdequaténformation and explanation about the material rigks
tion of a rule does not necessarily warrant any other nondisciplamd reasonably available alternatives to the proposed course of
ary remedysuch as disqualification of a lawyer in pending litigaconduct.

tion. The rules are deSIgned to prOVIde gUIdaDChwyel’S and g) “KnOW”']gly,” "known," or “knows” denotes actual knowl

to providea structure for regulating conduct through disciplinarggge of the fact in question. A perssnknowledge may be
agencies. They are not designed to be a basis for civil liabilitynferredfrom circumstances.

Furthermorethe purpose of the rulesin be subverted when they (h)
areinvokedby opposing parties as procedural weapons. The f%%tt
Eirgﬁiﬁéﬂﬁ;ﬁg%gggﬁrﬁ%ﬂggr{]ei:“ssfr:fio%sgfe ;Sdr};i?g)’lig;:;raﬁﬂgggtemenbr omission, which if accepted would lead another to
ity, does not imply that an antagonist in a collateral proceeding |§vea condition exists that does not actually e_X'St'
transactiorhas standing to seek enforcement of the rlever (i) “Partner” denotes a member of a partnership, a shareholder
thelesssince the rules do establish standardsooiduct by law  in alaw firm oganized as a professional corporation, orember
yers, a lawyes violation of a rule may bevidenceof breach of ©f an association authorized to practice. law
the applicable standard of conduct. () A “prosecutor” includes a government attorney or special
[21] The comment accompanying each rule explains and illuprosecutol(i) in a criminalcase, delinquency action, or proceed
trates the meaning and purpose of the rule. The Preamble andifig¢hat could result in a deprivation of liberty or (i) actingam
note on Scope provide general orientation. The Comments aectionwith the protection of a child ortermination of parental
intended as guides to interpretation, but the text of each rulgights proceeding or (jii) acting as a municipal prosecutor
authoritative. (k) “Reasonable” or “reasonably” when used in relation

Wisconsin Comment: In addition to the ABA Comments, SCR Chap®®  conductby a lawver denotes the conduct of a reasonabl rudent
includesWisconsin Committee Comments, which were proposed bwiseonsin Y Wy yp

Ethics2000 Committee, and ¢tonsin Commentadded by the W§consin Supreme andcompetent lawyer

Court wherethe court deemed additional guidance appropriate. These comments are(L) “Reasonable belief” or "reasonakﬂ}elieves" when used

notadopted, but will be published and may be consulted for guidanateipreting . .

andapplying the Rules of Professional Conduct for Attorneys. in reference t@ lawyer denotes that the lawyer believes the matter

in question and that the circumstances are such that the belief is

SCR 20:1.0 Terminology. (ag) “Advanced fee” denotes an reasonable.

amountpaid to a lawyer in contemplatioof future services, (m) “Reasonably should know” when used in reference to a

which will be earned at an agreed—upon basis, whether houtbwyer denotes thaa lawyer of reasonable prudence and compe

flat, or another basis. Any amount paid to a lawyer in contemptencewould ascertain the matter in question.

tion of future services whether on an houflgt or other basis, is mm) “Retainer” denotes an amoupaid specifically and

anadvanced fee regardless of whether that fee is characterizeddgsly to secure the availability of a lawyer to perform services on

an “advanced fee,” “minimum fee,” “nonrefundable fee,” or anyenaif of a client, whether designated a ‘“retaiffetgeneral

othercharacterization. Advanced fees are subject to the requ'F@tainer,”“engagement retaingrreservation fee,” “availability

ments of SCR 20:1.5, SCR 20:1.15 (b) (4) or (4m), SCR 20:1.4, » or any other characterization. This amatos not consti

(€) (4) h., SCR 20:1.15 (g), and SCR 20:1.16 (d). _ tute payment for any specific legal services, whether past, present,
(ar) “Belief” or "believes” denotes that the person involvegy future and may not be billed against for fees or costs at any

actuallysupposed the fact in question to be true. A pesdmeiief point. A retainer becomes the property of the lawyer upon receipt,

may be inferred from circumstances. butis subject to the requirements of SCR 20:1.5 and SCR 20:1.16
(b) “Consult” or “consultation’"denotes communication of (d).

informationreasonably sitient to permit the client to appreciate  (n) “Screened” denotes the isolation of a lawyer from any par
the significance of the matter in question. ticipationin a matter through the timely imposition of procedures

(c) “Confirmed in writing,” when used in reference to thawithin a firm that are reasonably adequate under the circum
informed consent of a person, denotes informed consenighastancego protect information that the isolated lawyer is obligated
givenin writing by the person or a writing that a lawyer promptlyo protect under these rules or other.law

transmits to the person confirming an oral inforredsent. See (o) “Sybstantial” when used in reference to degree or extent
par. (f) for the definition of “informed consent.” If it is not feasiblegenotesa material matter of clear and weighty importance.
to obtain or transmit the writing at the time the pergbres (p) “Tribunal’ denotes a court, an arbitrator in a binding-arbi

\I/Ciftcl)qriwgdrggggﬁ le ;Q%‘et?heerl:;\]{{;r must obtain or transmit tration proceeding or a legislative bodgiministrative agency or
A o . otherbody acting in an adjudicative capacit legislative body

(d) “Firm” or “law firm" denotes a lawyer or lawyems alaw ggministrativeagency or other body actsan adjudicative capac
partnershipprofessional corporation, sole proprietorship or othgg, \yhen a neutral @tial, after the presentation of evidence or
i’:lssolmathrauthorlz_ed to practrgcellawi gr Iawyeamplofyed IN & |egalagument by a party or parties, will render a binding legal
egalservices @anization or the legal department of a corporgy,jgmentdirectly afecting a partys interests in a particular rat
tion or other oganization, including a government entity ter.

(dm) “Flat fee” denotes a fixed amount paid to a lawyer for (@) “Writing” or “written” denotes a tangible celectronic
specific,agreed-upon services, or fofixed, agreed-upon stage o .qrqof 2 communication or representation, including handwrit
in a representation, regardless of tinee required of the lawyer ing, typewriting, printing, Photostating, photographaudio or
to perform the service or reach the agreed-upon stageriegte videorecording and e-mail. A “signed” writing includeselac

Zﬁrggeg&'g‘ gggﬁgt’ fﬁg}iﬁﬁ;ﬁﬁ??;&fﬂgﬂ a?gltmb%”blﬁlggt tronic sound, symbol or process attached to or logically associated
againstat an hourly rateflat fees become the propedfythe law \t'(\;'tshi ganvgrrwlgr:/%/)rﬁ%% executed or adopted by a person with the intent
yer upon receipt and are subjeict the requirements of SCR ™\ .50 ol "~ Order ND4—07 2007 WI 4. 293 \I. 2d xv: Sup. Ct. Order N
20:1.5,SCR 20:1.15 (b) (4) or (4m), SCR 20:1.15 (€) (4) h., SCR-01 2007 Wi 46, 207 . 2 xv » 299 W 20 xv; Sup. L Order o

“Misrepresentation” denotegommunication of an
ruth, either knowingly or with reckless disregard, whether by

20:1.15(g), and SCR 20:1.16 (d). ~ CaseNote: Suppression of evidence is not a remedy available for an ethical viola

(e) “Fraud” or “fraudulent” denotes conduct that is fraudulerfig". Statev. Maloney 2004 W1 App 141,275 Ws. 2d 557685 N.W2d 620
underthe substantive or procedural law of the applicabisdic- Note: The above annotation cites to SCR 24 it existed prior to the adoption
tion and has a purpose to deceive. of Sup. Ct. Order No.04-07
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20:1.0

Wisconsin'sNew Rules oProfessional Conduct for Attorneys. Pierce & Dietrich.ing to the matterdenial of access by the screened lawyer to firm files or other materi
Wis. Law. Feb. 2007. alsrelating to thematter and periodic reminders of the screen to the screened lawyer
Ethics: Obtaining informed Consent. Dietrich.isWLaw Sept. 2007. andall other firm personnel.

Wisconsin Committee Comment:The Committee has added definitions of “con  [10] In order to be ééctive, screeningneasures must be implemented as soon as
sult,” “misrepresentation,” and “prosecutor” that are not part of the MRdlgl. In  practicalafter a lawyer or law firm knows or reasonably should know that there is a
the definition of “firm,” the phrase “including a government entity” is added to makeeedfor screening.
the coverage more explicit. Because the provisions of the rule are renumbered to pr&ditor's Note: Section7 of Supreme Court Order No. 06—04 states: “The fellow
servethe alphabetical arrangement, caution should be used when referring toittggComment to SCR 20:1.0 (dm) is not adopted, but will be published and may be
ABA Comment. consulted for guidance in interpreting and applying thgc@nsin Rulesf Profes

ABA Comment: Confirmed in Writing. [1] If it is not feasible to obtain or trans ~ sional Conduct:”
mit a written confirmatiorat the time the client gives informed consent, then the law Wisconsin Comment. The definition of flat fee specifies that flat fees “become
yer must obtairnor transmit it within a reasonable time thereaftdra lawyer has the property of the lawyer upon receipt.” Notwithstanding, [tveyer must either
obtaineda clients informed consent, the lawyer may act in reliance on that consetgpositthe advanced flat fee in trust urdérned, or comply with the alternative in
solong as it is confirmed in writing within a reasonable time thereafter SCR20:1.15 (b) (4m), alternative protection for advanced fees. In addition, as speci

Firm. [2] Whether two or more lawyetonstitute a firm within paragraph (c) can fied in the definition, flat fees are subject to the requirements of all rules to which
dependon the specific factsFor example, two practitioners who sharficefspace advancedees are subject.
and occasionallyconsult or assist each other ordinarily would not be regarded as
constitutinga firm. Howeverif they present themselvés the public in a way that
suggestshat they are a firm aonduct themselves as a firm, they should be regarded SUBCHAPTERI
asa firm for purposes of the Rules. The terms of any formal agreement between asso
ciatedlawyers are relevant in determining whether they are a firm, as is the fact that
they have mutual access to information concerningctieats they serve. Further CLIENT-LAWYER RELATIONSHIP
more,it is relevant in doubtful cases to consider the underlying purpose of the Rule
thatis involved. Agroup of lawyers could be regarded as a firm for purposes of the .

Rulethat the same lawyer should not represgmiosing parties in litigation, while SCR 20:1.1 Competence. A lawyer shall provide competent

it might not be so regarded for purposethefRule that information acquired by one i i ; H
lawyeris attributed to another representatioto a client. Competent representation requires the

[3] With respect to théaw department of an ganization, including the govern legal knowledge,sklll, thoroughness and preparation reasonably
ment, there is ordinarily no question that the membetiseoflepartment constitute hecessaryor the representation.
afirm within the meaning of the Rules of Professional Conduct. There can be unceHistory: Sup. Ct. Order NdD4-07 2007 WI 4, 293 . 2d xv
tainty, however as to the identity of the client. For example, it may notlbar Note: Sup Ct. Order No. 13-10 states that “the Comments to SCR&.02
whetherthe law department of a corporation represents a subsidiary diliatedf . 50- 50 : . ; e
corporationas well as the corporation by which the members of the department 161-5/05%%cgz)s‘lﬁ?e'é.?o(rcgsj)ia:rrlccig?ﬁlihﬁgﬂg;giﬂg?ﬁpkwitnglltlhbeerﬁrek?!’lShEd

directly employed. A similar question can arise concerning an unincorporated as! ) - )
ciationyandri]ts)llocal dfliates. q 9 p isconsin Committee Comment to Supeme Court Rule 20:1.1Competence

-~ : " . : ; 14): When a lawyer is providing limited scope representation, competence means
[4] Similar questions can also arise with respect to lawyers in legal aid and le; : A !
servicerganizations. Depending upon the structure of thargeation, the entire legal knowledge, skill, thoroughness, and preparation reasonably nedessary

= ! : - : : helimited scope representation.
gggtﬁglsz:g:ﬂgrsfﬂﬁerentcomponents of it may constitute a firm or firms for purpose§ ABA Comment: Legal Knowledge and Skill[1] In determining whether a law

%eremploys the requisite knowledge and skill in a particular magtewvant factors

Fraud. [5] When used in these Rules, the terms “fraud” or “fraudulent” refer t ludethe relative complexity and specialized nature of the métetawyers oen
conduct that igharacterized as such under the substantive or procedural law of lhg, experience, the IaV\PysnrtginingarEd experience in the fieldﬂi]n que;,gi)(/)n t%e prep
applicablejurisdiction and has a purpose to deceive. This does not include mer ; y

negligentmisrepresentation or negligent failure to apprise another of relieNant
mation. For purposes of these Rules, it is not necessary that anyoneférsisidm
agesor relied on the misrepresentation or failure to inform.

Informed Consent.[6] Many of the Rules of Professional Conduct reqtiie
lawyerto obtain the informed consentatlient or other person (e.g., a former clientdI
or, under certain circumstances, a prospective client) bafmepting or continuing
representatioor pursuing a course of conduct. See, e.g., Rules 1.2 (c), a6da)
1.7(b). The communication necessarytiain such consent will vary according to
the Rule involved and the circumstances giving rise to the need to obtain infor
consent. The lawyer must make reasonabliees$ to ensure that theient or other
personpossesses information reasonably adequate to arak&ormed decision.
Ordinarily, this will require communication that includes a disclosure of the facts ai
circumstancesgiving rise to the situation, any explanation reasonably necessary'!
inform the client or other person of the material advantages and disadvantages o
proposectourse of conduct and a discussidithe clients or other persos’options
and alternatives. In some circumstances it may be approfori@dawyer to advise
aclient or other person to seek the advice of other counsel. A lawyer neefbrmt
aclient or other person of facts or implications already known to the client or otl i idered acti d diti ! Hive the cli
personnevertheless, a lawyer who does not personally inform the ofietiter per  Stancesfor ill-considered action under ergency conditions can jeopardize the cli
sonassumes the risk that the client or other person is inadequately informed an Interest. . .
consenis invalid. In determining whether the information and explanation provided [4] A lawyer may accept representation whitve requisite level of competence
arereasonably adequate, relevant factors include whether the client or other pefgiPe achieved by reasonable preparation. This applies as well to a lawyer who is
is experienced in legal matters generally and in making decisions of the tyaPointed as counsel for an unrepresented person. See also Rule 6.2.
involved, and whether the client or other person is independesgihgsented by other ~ Thoroughnessand Preparation. [5] Competent handling of a particular matter
counselin giving the consent. Normallguch persons nedess information and includesinquiry into and analysis of the factual and legal elements gdrttdem,
explanatiorthan others, and generally a client or other person who is independer@iuse of methods and procedures meetiegstandards of competent practitioners.
represented by other counsel in giving the consent should be assumed to have §iv@ligo includes adequate preparation. The required attentbipreparation are
informedconsent. determinedn part by what is at stake; major litigation and complex transactions ordi

[7] Obtaininginformed consent will usually require arfirnative response by the narily require more extensive treatment than matters of lesser complexity and conse
clientor other person. In general, a lawyer may not assume consent from a cliefifénce: An agreemertietween the lawyer and the client regarding the scope of the
or other persos silence. Consent may be inferred, howgvem the conduct representatiomay limit the matters for which the lawyer is responsible. See Rule
clientor other person whbas reasonably adequate information about the métter 12(c). - - )
numberof Rules require that a perssonsent be confirmed writing. See Rules _ Maintaining Competence[6] To maintain theequisite knowledge and skill, a
1.7 (b) and 1.9 (a)For a definition of “writing” and “confirmed in writing,” see para |awyershould keep abreast of changethe law and its practice, engage in continu
graphs (n) and (b)Other Rules require that a clientonsent be obtained in a writing N9 study and education and comply with all continuing legal education requirements
signedby the client. See, e.g., Rules 1.8 (a) and (g). For a definition of “signed,” $8avhich the lawyer is subject.
paragraph(n).

Screened[8] This definition applies to situations where screening of a personal§CR 20:1.2 Scope of representation and allocation of

disqualifiedlawyer is permitted to remove imputation of a conflict of interest und B ; B
RulesL.1l 112 or 1.18. Ruthority between lawyer and client. (a) Subject to pars.

[9] The purpose of screening is to assure thectdd parties that confidential infor  (C) and (d), a lawyer shall abide bglent's deCiS{ionS concerning
mationknown by the personally disqualified lawyer remains protected. The persghe objectives of representation and, as required by SCR 20:1.4,

ally disqualified lawyer should acknowledge the obligation not to communicate wi ; i ;
any of the other lawyers in the firm with respect to the magamilarly, other lawyers %*,hallconsult with the client as to the means by which they areto

in the firm who are’working on the matter should be informed that the s_c_reenin@@_pulrsued- A |aWyer may take such actionbehalf Of. the client
in place and that they may not communicate with the personally disquidifiger  asis impliedly authorized tearry out the representation. A law

with respect to the matteAdditional screening measures that are appropriate for tl ; i ) iai
particularmatter will depend on the circumstance® iffiplement, reinforce and %r shall abide by a clierstdecision whether to settle a matter

remindall afected lawyers of the presence of the screening, it may be appropriate@dgfiminal case or any proceeding that cawsult in deprivation
thefirm to undertake such procedures as a written undertaking by the screened lagfdiberty, the lawyer shall abide by the clientlecision, after cen

to avoid any communication with other firm personnel and any contact with any fir, f ;
files or other materials relating to the matteritten notice and instructions to all §h|tat|onW|th the lawyer astoa plea to bentered, whether to

otherfirm personnel forbidding any communication with the screened lawyer relavaive jury trial and whether the client will testify

tion and study the lawyer is able to give the matter and whether it is feasible to refer
thematter to, or associate or consult with, a lawyer of established competence in the
field in question. In many instancéise required proficiency is that of a general prac
titioner. Expertise in a particular field of law mag required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to han
elegal problems of a type with which the lawyer is unfamill&mewly admitted
lawyer can be as competent as a practitioner laith experience. Some important
legal skills, such as the analysis of precedent, the evaluation of evidence and legal
fting,are required in all legal problems. Perhaps the most fundamentaikiigal
sistsof determining what kind of legal problems a situation may involve, a skill
thatnecessarily transcends any particular specialized knowledge. A lawyer €an pro
jde adequate representation in a wholly novel field through necessary Stady
tentrepresentatiocan also be provided through the association of a lawyer of
blishedompetence in the field in question.

In an emegency a lawyer may give advice or assistance in a matter in which
thelawyer does not have the skill ordinarily required where referral to or consultation
or association with another lawyer would be impractidalien in an emgency,

wever assistance should be limited to that reasonably necessémy circum
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(b) A lawyers representation of a client, including representa CtafeNotg_s:The fggrsma{it)fn anaj frminatiOP of an aggezrgewnt tgdpi%ﬁggg%
; : : . sentationis discussedGustafson vPhysicians Insurance S. 4
tion by appointment, does not constitute an endorseofiéime cli v 54366 (Ct. App. 1098).
ent’s political, economic, social or moral views or activities. The attorney—client relationship is one of agent to principal, and as an agent, the
i ; ; torneymust act in conformity with his or her authority and instructions and is
. (C) .A "?‘Wyer may limit the scope _Of the representation if th%sponsibleto the principal if he or she violates this duty defendant who insists
limitation is reasonable under the circumstances andliBBt  on making a decision that is the defendaatone to make in a manner contrary to
givesinformed consent. The cliestinformed consent must be intheadvice given by the attorney cannot subsequently complain that the attorney was
i f ineffectivefor complying with the ethical obligation to follow the defendaotidel
writing except as set forth in sub. (1). ~_ egateddecision. ¥n Hout v Endicott, 2006 WI App 196296 Wis. 2d 580 724
(1) The clients informed consent need not be given in writingyl.W.2d 692, 04-1192 ) ) )
if: A defendant who has been informed of his@roptions by counsel bears the-bur
' dento exercise one of those options andnform counsel. A defendant cannot
a. the representation of the client consists solely of telephaemainmute in the face of a request from counsel for direction or when the defen
consultation: dant'srights to appeal an counsel are at stake. A defendant must accept responsi
! . . . bility for remaining mute, particularly when that defendant has not exhibited any
b. the representation is provided by a lawyer employed by m'rgr gifficu% ggam% hislcgﬁg%rﬁv\izwszlang\év&t&c’(\)lucvszeal ggg gle ﬁ)sgn Nout
i~inatinai o ot v. Endicott, pp s. . -
participatingin a program sponsored by a nonprOfgamzatlon’ Note: The above annotations cite to SCR 285 it existed prior to the adoption
abar association, an accredited law school, or a emwithe law  of Sup. Ct. Order No.04-07

B . . s g . : New Rules of Conduct for limiting Representation. Pierceis.\Waw March
yer’s representation consists solely of providing information angoz.

adviceor the preparation of court—approved legal forms; WisconsinComment: The Model Rule does nisiclude paragraph (e). Paragraph
; . (g) was added to clarify thebligations of counsel for an insurer conjunction with
c. the court appoints the IaWyer for a limited purpose thatt%decision to retain WWconsins “insurance defense” exception in SCR 20:1.8 (f).

set forth in the appointment order; Wisconsin Committee CommentThe Committee has retained in paragraph (a)
- ; i eapplication of the duties stated to “any proceeding that could result in deprivation
d. the representatias pr_owde(_j by the state p.Ub"C def.endeg} liberty.” The Model Rule does not include this language.
pursuanto Ch. 977, stats., including representation provided bYABA Comment: Allocation of Authority between Client and Lawyer[1] Para
aprivate attorney pursuant to an appointment by the state pulgligph(a) confers upon the client the ultimate authority to determine the purposes to
defender: or beserved by legal representation, within the limits imposed by law and the &®wyer
! o . o . rofessionabbligations. The decisions specified in paragraph (a), sushether
e. the representatidas provided to an existing client pursuan?o settle g civil mattemust also b(; r’ri:adel by thg client. hSéae RulﬁéA (a) (1) for the
iati —cli i i awyer’sduty to communicate with the client about such decisionigh Mbpect to
to an existing .IaWye.r Clllent relationship. . . . themeans by which the cliestbbjectives are to mursued, the lawyer shall consult
(2) If the client gives informed consent in writing signed by theith the client as required by Rule 1.4 (a) (2) and may take such action as is impliedly
client, there shall be a presumption that: authorizedo carry out the representation.
L . [2] On occasion, howevea lawyer and a client may disagree about the means to
a. the representation is limited to the lawyer andsé®ices beused to accomplish the cliesbbjectives. Clients normally defer to the special
describedn the writing, and knowledgeand skill of their lawyer with respect to the means todel to accomplish
. . their objectives, particularly with respect to technical, legal and tactical matters. Con
b. the lawyer does not represent tfient generally or in mat  versely,lawyers usually defer to the client regardiugh questions as the expense
tersother than those identified in the Writing, to be incurred and concern for third persons who might be adverdebtteaf.
; ; ; . . Becausef the varied nature of the matters about which a lawyer and client might dis
Wisconsin Commi mmen m rt Rule 20:1.2 2014): ; p - i h )
With ?ggpeslct gosubpgfgg%%h (aia\t/vg)ersgr%?/id?ngc I(i)r?qi{edusﬁop% repr(ge(ng\tio)n indgreeand because the actions in question may implicate the interests of a tribunal or

; ; : this Rule does not prescribe how such disagreements are to be
anaction before a court should consult s. 802.045, stats., regarding notice and WJtAEM PErsons, <
drawalrequirements. ré@olved. Other lawhowevermay be applicable and should be consulted by the law

- . - yer. The lawyer should alsconsult with the client and seek a mutually acceptable
_The requirementsf subparagraph (c) that require the cligmformed consent, toqoytionof the disagreement. If suchts are unavailing and the lawyer has a
in writing, to the I_|m|ted scope representat@mnot supplant or replace the require fundamentatlisagreement with the client, the lawyeay withdraw from the repre
mentsof SCR 20:1.5 (b). . sentation.See Rule 1.16 (b) (4). Conversehe client may resolve the disagreement
Note: Sup Ct. Order No. 13-10 states that “the Comments to SCB2,20:1.1, by dischaging the lawyer See Rule 1.16 (a) (3).
§0:1.2(c)|, 2g:f1.2 (c.rg), and 20:1.Xge not adgptedi but "‘ﬂ" belpt'{bllshed and may 3] At the outset of a representation, the client may authorize the lawyer to take spe
e consulted for guidance in interpreting and applying the rule. cific action on the cliers’ behalf without further consultation. Absent a material
(cm) A lawyer may prepare pleadings, briefs, and other-docehangein circumstances and subject to Rule 1.4, a lawyer may rely onasuch
mentsto be filed with the court so long as such filings cleati advanceauthorization. The client malgoweverrevoke such authority at any time.

[ . . In a case in which the client appears to béesing diminished capacitghe
catethereon that “This document was prepared with the assistapgger'sduty to abide by the cliestdecisions is to be guided by reference to Rule

of a lawyer’ A lawyer shalladvise the client to whom the lawyer1.14. A o .
providesassistance in preparing pleadings, briefsyther docu Independence from Client's Views or Activities. [5] Legal representation

I . . . houldnot be denied to people who are unableftordiegal services, or whosause
mentsfor filing with the court that the pleading, brief, or Othe\ss controversial or the subject of popular disapproval. By the same token, represent

documentmust contain a statement that it was prepared with tlhg a client does not constitute approval of the clienigws or activities.
assistance of a lawyer AgreementsLimiting Scope of Repesentation.[6] The scope of services to be

WisconsinCommittee Comment to Supeme Court Rule 20:1.2 (cm)}2014): pm\gm% ?hls\;\;yer gsasye?\‘/ei clgnglgercé m’aﬁgrgsgﬁiﬁ éN :ghtégecﬁlé%r;t c\)/\r”l?é/ntr;el ;ermesr
A lawyer may prepare pleadings, briefs, and other documents to be filed with been retainedvt\),))//an insurer to represent an insureeidanple the represent:,y
courtso long as such filings clearly indicate thereon that said filings are “prepa !

- : ’ may be limited to matters related to the insurance coverage. A lirefisgsen
with the assistance of a lawyeiSuchactions by the lawyer shall not be deemed arj_: h " o i
appearancey the lawyer in the case. ationmay be appropriate because tlient has limited objectives for the representa

€ . . tion. In addition, the terms upon which representation is undertakerexchyde
Note: Sup Ct. Order No. 13-10 states that “the Comments to SCB,L0:1.1,  gpacificmeans that might otherwide used to accomplish the clientbjectives.
20:1.2(c), 20:1.2 (cm), and 20:1. e not adopted, but will be published and mayschlimitations may exclude actions that the client thinks are too costly or that the
be consulted for guidance in interpreting and applying the rule. lawyer regards as repugnant or imprudent.

(d) A lawyer shall not counsel a client to engage, or aasist [7] Althoughthis Rule dbrds the lawyeand client substantial latitude to limit the

client. in conduct that the Iawyer knows is criminal or fraudmenfepresentatiorthe limitation must be reasonable under the circumstances. If, for
" examplea clients objective is limited to securing general information abouigtive

but a lawyer may discuss the legal consequences qirappsed  theclient needs in order to handle a common and typically uncomplicated legal prob
courseof conduct with a client and may counsel or assist a clidam, the lawyer and client may agree that the lavg/services will be limited to a

; ; i i brief telephone consultation. Such a limitation, howeweld not be reasonable
to make a gOOd faith ffrt to determine thua“dlty’ Scope, mean if the timeallotted was not sfi€ient to yield advice upon which the client could rely

ing or application of the law Althoughan agreement for a limited representation does not exempt a fawryer
i H the duty to provide competent representation, the limitation is a fectoe consid

.(e) When a Iawyer has been retained by an Insqm@se.m eredwhen determining the legal knowledge, skill, thoroughaesispreparation rea
an 'nsur.ed pursuant to the terms of an agreeMEp°||Cy requi¥  sonablynecessary for the representation. See Rule 1.1.
ing the insurer to retain counsel on the cliettehalf, the repre  [8] All agreements concerning a lawygerepresentation of a client must accord
sentatiormay be limited to matters related to thefense of claims \éviéh the Rules of Professional Conduct and other I8ee, e.g., Rules 1.1, 1.8 and
madeagainst the insured. In suchses, the lawyer shall, within™ ciminal, Fraudulent and Prohibited Transactions. [9] Paragraph (d) prohibits
areasonable time after being retained, inform the client in writirgawyer from knowingly counseling or assisting a client to commit a crime or fraud.

i isprohibition, howevedoes not preclude the lawyer from giving an honest opin
of the terms and Scope of the representation the Iawyer has b|on about the actual consequences that appear likely to result from & cliwtict.

retained by the insurer to provide. Nor does the fact that a client uses advice in a course of action that is criminal or
History: Sup. Ct. Order Nd)4-07 2007 WI 4, 293 V8. 2d xv; Sup. Ct. Order No. fraudulentof itself make a lawyer a party to the course of action. There is a critical
13-1Q 2014 WI 45, filed 6-27-14, £f1-1-15. distinctionbetweerpresenting an analysis of legal aspects of questionable conduct
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SCR RULES OF PROFESSIONAL CONDUCT Updated 13-14Wis. Stats. 6
20:1.2
andrecommending the means by which a crime or fraud might be committed with (5) consult with the client about any relevant limitation on the

impunity. ) ;

[10] When the cliens course of action has already begun and is continuing, trlgwyer s conduct W.hen the Iawyer knows that the client expects
lawyer'sresponsibility is especially delicate. The lawyer is required to assist ~ assistanc@ot permitted by the Rules of Professional Conduct
ing the client, for example, by drafting or delivering documents that the lawyer kno@sherlaw.
arefraudulent or by suggesting how the wrongdoing might be concealed. A lawyer .
may not continueassisting a client in conduct that the lawyer originally supposed was (D) A lawyer S_ha” ex_plaln a matter to the eXtajm_lsonably
legally proper but then discovers is criminal or fraudulent. The lawyer must; therecessaryo permit the client to make informed decisioegard
fore, withdraw from the representation of the clientie matter See Rule 1.16 (a). ing the representation
In some cases, withdrawalone might be insfi€ient. It may be necessary for the i - Sup. Ct. Ord N(.D4—O7 2007 WI 4. 293 Wi 2d
lawyerto give notice of the fact of withdrawal atwidisafirm any opinion, docu istory: Sup. Ct. Order h , S Laxv

ment,affirmation or the like. See Rule 4.1. CaseNote: What to Do After Making a Serious ErroPierce & Anderson. 4.
[11] Wherethe client is a fiducianthe lawyer may be chged with special obliga ~Law. Feb. 2010. .
tionsin dealings with a beneficiary _ WisconsinCommittee Comment:Paragraph (a) (4) dérs from the Model Rule
[12] Paragraplfd) applies whether or ntite defrauded party is a party to the trans in that the words *by the client” are added for the sake of clarity .
action. Hencea lawyer must not participate in a transaction tectfiate criminal ~ ABA Comment: [1] Reasonable communication between the lawyer and the cli

or fraudulent avoidance of tax liabiliyParagraph (d) does not preclude undertakingntis necessary for the clieeffectively to participate in the representation.
acriminal defense incideno a general retainer for legal services to a lawful enter Communicating with Client. [2] If these Rules require that a particular decision
prise. The last clause of paragraph (d) recognizes that determining the validityadoutthe representation be made by the client, paragraph (a) (1) rehatrtte law
interpretatiorof a statute or regulation may require a course of action involving diger promptly consult with and secure the clisrbnsent prior to taking action unless
obedienceof the statute or regulation or of the interpretation placed itfmyngow  prior discussions with the client have resolvetht action the client wants the lawyer
ernmentakuthorities. to take. For example, a lawyer wiezeivesrom opposing counsel anfef of settle
[13] If a lawyer comes to know or reasonably should know that a client expeBi§ntin a civil controversy or a prisfred plea bayain in a criminal case must
assistancaot permitted by the Rules of Professional Conduct or other law or if tiomptlyinform the client of its substance unless the chexst previously indicated
lawyerintends to act contrary to the clieninstructions, the lawyer must consult with thatthe proposawill be acceptable or unacceptable or has authorized the lawyer to
the client regarding the limitations on the lawigeconduct. See Rule 1.4 (a) (5). acceplor to reject the éér. See Rule 1.2 (a).
[3] Paragraplfa) (2) requires the lawyer to reasonably consult with the client about
. . . ... themeans to be used to accomplish the cleabjectives. In some situations —
SCR 20:1.3 Diligence. A lawyer shall act with reasonable dili gependingon both the importance of the action under consideration and the feasibil
genceand promptness in representing a client. ity of consulting with the client — this duty will require consultation prior to taking
History: Sup. Ct. Order NoD4-07 2007 WI 4, 293 Wé. 2d xv action. In other circumstances, such as during a trial vdreimmediate decision

. : Jnustbe made, thexigency of the situation may require the lawyer to act without

ABA _Coml;nent. [1] A lawyer ShIO-UId pursue a mattehr oln beha(ljf ofka Cl'ﬁm d(':‘Sp"%qrior consultation. In such cases the lawyer must nonetheless act reasonably to
%&%ﬁ?'ggg ’gtﬁg:f%)gg;l?g:g:g ﬁgcﬂﬁggﬂfgicfdtig;tee aasv;/iglﬂsfsao? gn (?é:\\igrr inform the client of actions the lawyer hia&en on the clierg’behalf. Additionally
A lawyer must also act with commitrgnent and dedication to the interests of the Cli%agrapl{az (ﬁ) requires Lhat the Iaf\_/vyer keeplthe client re_asor;ably informeﬁ about
and with zeal in advocaaypon thga clieng behalf. A Iawyer is not bound, however ub:g\uc? t;eﬁ::gregs::tat?gn&gm icant developmentteafing the timing or the
» prﬁss o et\aerytac:vantagg thaghtf be tea“ﬁq o ? cIle_nt.d Ftor e}(a_mplterz{ aldyz;jwyers [4] A lawyer's regular commljnication with clients will minimi#ee occasions on
may have authority to exercise professional discretion in determining the imgans L . ; 8 : . )
which a matter should be pursued. See Rule The lawyes duty to act with reasen \grgsll(i::n? ﬂgﬂg‘"g r;::gég;gfleufgt l?égﬁg:‘?&gﬁggﬁgﬂ”%éhe :grersaerga(tlac;n( 4;Nhen
ablediligence does not require the use dénsive tactics or preclude the treating of & Cli€ ; h (ﬂ] Y » howpaeag pi o
all persons involved in the legal process with courtesy and respect. requiresprompt compliance with the request, or if a prompt response feawible,

tthe lawyeyor a member of the lawyerstaf, acknowledge receipt of the request

Co[rﬁ]pét'le%vt\gers work load must be controlled so that each matter can be hand advise the client when a response may be expected. Client telephone calls should
[3] Perhapsho professional shortcoming is more widely resented than procrastir?ae prom_pt_ly returned or acknow_ledged. idfient i . -
tion. A client's interests often can be adversefgated by the passage of time or the Explaining Matters. [5] The client should have digiient information to partiei
chahgeof conditions; in extreme instances, as whéavayer overlooks a statute of pateintelligently in decisions concerning the objectives of the representation and the
limitations, the clients legal position may be destroyefiven when the cliertinter moeggéaxdvghﬁgcth%)f/ ?g?ntrgm;f;?ag’ ?ﬁdiﬁfngﬁ?gﬁ'{ﬁgtﬂisa‘g\mgo?nfsgglf to
estsare not dectedin substance, howevarnreasonable delay can cause a cIiengncet'hat is(iqnvolil/ed For example whgn there |ps time to exolain a pr
needlessnxiety and undermine confidence in the laigéustworthiness. Alaw - tiation. the | h pld' ) i tant pa p'toph mth lient

er's duty to act with reasonable promptness, howedees not preclude the lawyer In & négouation, the Tawyer SNould review al Important provisions wi e clien
b ' ’ foreproceeding to an agreement. In litigation a lawyer should explain the general

{rom agreleing to aeasonable request for a postponement that will not prejudice ﬁategyand prospects of success and ordinarily should consudtiém on tactics
awyers?: |en:1. lationshib i . d ided i | 6 al d thatare likely to result in significant expense or to injure or coerce others. On the
[4 l%“ essﬁ e re at'lons p 'ﬁ terminate das pLOV' fe n F” e 1”1 i a a‘w’l&” otherhand, dawyer ordinarily will not be expected to describe trial or negotiation
carry through to conclusion all matters undertaken for a client. If a l@w@Iploy sirateqyin detail. The guiding principle is that the lawyer should fulfill reasonable

mentis limitedto a specific mattethe relationship terminates when the matter hagjient expectations for information consistent with the duty to act in the alibett
beenresolved. If a lawyer has served a client over a substantial periadiifety  inerestsand the client overall requirements as to the character of representation.
of matters, the client sometimes may asstimethe lawyer will continue to Serve |, certain circumstances, such as when a lawyer asks atelinisent to a represen
on a continuing basis unless the lawyer gives notice of withdrawal. Doubt abgfion affected by a conflict of interest, the client must give informed consent, as
whethera client-lawyer relationship still exists should be clarified by the lawyer  jafinedin Rule 1.0 ()
ferablyin writing, so that the client will not mistakenly suppose the lawyer is looking T N ; - ; ;

N s - 6] Ordinarily, the information to be provided that appropriate for a client who
afterthe clients afairs when the lawyer has ceased to dofsm. example, if a lawyer [a]compreheynding and responsiblepadult Howdﬁd‘!)y i‘r)1forming the client
hashandled a judicial or administratiyeoceeding that produced a result adverse;%! :

the client andthe lawyer and the client have not agreed that the lawyer will han ﬁg?:g%%:g}?oséagmﬁsﬂgg gae g?raggcsg:g’fgaeﬁhmeﬁgg I:tl}(eeni"igm IS ?
the matter on appeal, the lawyer must consult with the client about the possibilit h P . pacitbe iy p ageer.
nizationor group, it is ofteimpossible or inappropriate to inform every one of its

appealbefore relinquishing responsibility for the matteBee Rule 1.4 (a2). : R p
Whetherthe lawyer is obligated to prosecute the appeal for the client depends onJfinPersaoout its legal dirs; ordinarily the lawyer should address communica
scopeof therepresentation the lawyer has agreed to provide to the client. See sto the appropriate bials of the oganization. See Rule 1.13. Where many rou
1.0 : matters are involved, a system of limited or occasional reporting may be arranged
e with the client.
Withholding Information. [7] In some circumstances, a lawyer mayjustified
in delaying transmission of information when the client would be likely to react
imprudentlyto an immediate communicatioifhus, a lawyer might withhold a psy
chiatricdiagnosis of a clienwhen the examining psychiatrist indicates that disclo
surewould harm the client. A lawyer may not withhold informatioseove the law
['sown interest or convenience or the interestsonvenience of another person.
lesor court orders governing litigation may provide that information supplied to
alawyer may not be disclosed to the client. Rule 3.4 (c) directs compliance with such
rulesor orders.

[5] To prevent neglect of client matters in the event of a sole practittodeath
or disability the duty of diligence may require that each sole practitipregrarea
plan,in conformity with applicable rules, that designates another competerer
to review client files, notify each client of the lawigdeath or disabilityand deter
minewhether there is a need for immediate protective action. @EMRULESFOR
LAWYER DISCIPLINARY ENFORCEMENTR. 28 (2002) (providindpr court appointment
of a lawyer to inventory files and take other protective action in absence of a plan
viding for another lawyer to protect the interestshaf clients of a deceased or-dis
abled lawyer).

SCR 20:1.4 Communication. (a) A lawyer shall: SCR 20:1.5 Fees. (a) A lawyer shall not make an agreement
_(1) Promptly inform the client of any decision or circumstancgyr, chage, or collect an unreasonable fee or an unreasonable
with respecto which the clieng informed consent, as defined inamountfor expenses. The factors to be considered in determining

SCR20:1.0 (f), is required by these rules; the reasonableness of a fee include the following:
(2) reasonably consult with the client abdlle means by (1) the time and labor required, the novelty anfiadilty of the
which the client$ objectives are to be accomplished; questionsnvolved,and the skill requisite to perform the legatser
(3) keep the client reasonably informed about the status of thee properly;
matter,; (2) the likelihood, if apparent to the client, that the acceptance
(4) promptly comply with reasonable requests by the client fof the particular employment will precludéher employment by
information; and thelawyer;
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(3) the fee customarily chged in the locality for similaiegal CaseNotes: Section 20:1.5 (e) does not apply to division of fees in concluding the
i . affairsof a partnership because until that process is completavigers remain in
Services; . . thesame firm. Gull Wan Epps185 Ws. 2d609 517 N.W2d 531(Ct. App. 1994).
(4) the amount involved and the results obtained; A “lodestar” methodology to determine witainstitutes reasonable compensation
5) the ti limitati . d by the dli by the ci is adopted. The so-called “lodestar” figure is the number of hours reasonably
(5) the time limitations imposed by the client or by the cireumiypendecn the litigation multiplied by a reasonable hourly rate, which provides an
stances; objectivebasis on which to make amitial estimate of the value of a lawyeiser
. . . yices. A court may adjust this lodestar figure up or down to account for any remaining
th (6|) thte nature and length of the professmnal rela“c’nSh'p Wmed factors not embodied in the lodestar calculation. Kolup&iide Pontiac Cad
eclient; illac, 2004 WI 112, 275 Ws. 2d 1 683 N.W2d 58 02-1915
(7) the experience, reputation, and ability of the lawyer or lavy, gz;e: cTtheoﬁjbeorvﬁ annotations cite to SCR 285 it existed prior to the adoption
yersperforming the services; and Not all of theSCR20:1.5 (a) factors must be considered when a court reviews a
(8) whether the fee is fixed or contingent. contingentiee agreement as long as the court reviews all the circumstances of the case
. . to determine whether the contingency fee amount is a just and reasonable figure. In
(b) (1) The scope of the representation andoms or rate this case only review of 1) the time and labor involved, 2)afr@unt of money
of the fee and expenses for which the client will be responsilijgolved,and 3) the attendant risks involved was necessdaynard Steel Casting

; PN, o i C0.v. Sheedy2008 WI App 27307 Wis. 2d 653746 N.W2d 816 06-3149
shallbe Communlcated to the C“.ent in writing, before. or within New Rules Detail Required Info in client Engagement Letters. Dietrial. M
reasonabletime after commencing the representation, excepb. 2007.

whenthe lawyer will chage a regularly represented client on the NewTrust Account Rules: Lawyer Fees and Fee Arrangements. Pieiseaw
samebasis or ratas in the past. If it is reasonably foreseeable th#tne2007.

: f f : » Exceptions to the Client Confidentiality Rule. DietrichisW.aw Oct. 2007.
thetotal cost of representation to the client, including attomey cgmﬁlunicaﬂngmomey Fees and Expgnses. Ethics opinion E-09wS.Law

fees,will be $1000 or less, the communication may be oral or jfug. 2009.
writing. Any changes in the basis or rate of the fee or expense@isconsinCommittee Comment: Paragraph (b) diérs from the Model Rule in

; f i i requiringthat fee anéxpense information usually must be communicated to the cli
shallalso be communicated in writing to the client. entin writing, unless the total cost of representation will be $1000 or less. In instances

(2) If the total cost of representation to the clientjuding whena lawyer has regularly represented a client, any changes in the basis or rate of
attorney’sfees is more than $1000, the purpose afettedf any the fee or expenses may be communicated in writing to the client by a proper refer
. ! . L) enceon the periodic billing statement provided to the client within a reasonable time
retaineror advance fee that is paid to the lawyer shall be COMMUZierthe basis or rate of the fee or expenses has been changed. The communication
catedin writing. to the client through the billing statement should clearly indicate that a change in the
. basisor rate of the fee or expenses has occurred alongwitidication of the new
_(3) Alawyer shall promptly respond to a clientequest for pagicor rate of the fee or exgenses. A lawyer should Sclvisslme at the time of
information concerning fees and expenses. commencement of representation of the likelihood of a periodic chatigetiasis

. or rate of the fee or expenses that will be gkdrto the client.
(C) A fee may be contingeon the outcome of the matter fOI’. In addition, paragraph (b) ¢fs from the Model Rule in requiring that the purpose

which the service is rendered, except in a matter in which a eontiidefrect of any retainer or advance fee paid to the lawyer shatimenunicated
gentfee is prohibited byar (d) or other law A contingent fee in writing and that a lawyeshall promptly respond to a cliesitequest for informa

; it P ; n concerning fees and expenses. The lawyer should inform the client of the pur
agreemenshall be in a writing signed by the client, and shall sta seand efect of any retainer or advance fee. Specificitiglawyer should identify

the method by which the fee is to be determined, inC'_Uding the P&hetherany portion, and if so what portion, of the fee is a retaiAgetainer is a fee
centageor percentages that shaticrue to the lawyer in the eventthata lawyer chages the client not for specific services to be performed but to ensure

of setflement, trial or appeal; litigation and other expenses to BEE S8 et er e o e T e e eposied o the
deductedrom the recovery; and whether such expease$o be jawyer'strust account. In addition, they are subject to SCR 20:1.15 and SCR 20:1.16.

deductedbefore or after the contingent fee is calculated. THRetainersare to bedistinguished from an “advanced fee” which is paid for future ser

agreementnust clearly notify the client of any expenses for whicljcesand earmed only as serviame performed.  Advanced fees are subject to SCR
the client will be liable whether or not the client is the prevailingtnics, Formal Op. E-93-4 (1993). ' '

party. Upon conclusion of a contingent fee mattee lawyer Paragraph{d) preserves the more explicit statement of limitations on contingent
shall provide the client with avritten statement stating the out feesthat has been part ofi¥¢onsin law since the original adoption of the Rules of

i P P f Professional Conduct in the state.
comeof the matter and if there is a recovesiyowing thaemit Paragraph (e) dirs from the Model Rule in several respects. The division of a

tance to the client and the method of its determination. fee“based on” rather than “in proportion to” teervices performed clarifies that fee
(d) A Iawyer shall not enter into an arrangement wage divisionsneed not consist of a percentage calculation. The rule also recognizes that
. X ' lawyerswho formerly practiced together may divide a fee pursuant to a separation
or collect a contingent fee: or retirement agreement between themaddition, the standards governing referral

(1) in any action décting the familyincluding but not limited arrangementare made more explicit.

; : ; : Dispute Over Fees. Arbitration provides an expeditiolisexpensive method for
to divorce, legal separation, annulment, determination of -patg ersand clients to resolvéisputes regarding fees. It also avoids litigation that

nity, setting ofsupport and maintenance, setting of custody amightfurther exacerbate the relationship. If a procedure hasaiséesiished for res
physicalplacement, propertgtivision, partition of marital prop olution of fee disputes, such as arbitration or mediation procedure established by
erty, termination of parental rights armbloption, provided that the baythe lawyer must comply with the procedure when it is mandatody even

. . L ) B henit is voluntary the lawyer should conscientiously consider submitting to it. See
nothingherein shall prohibit a contingent fee for the collection alisoABA Comment 9.

past due amounts of support or maintenance or property divisiorreeEstimates. Compliance with the following guidelines is a desirable practice:
. . A a) the lawyer providing to the client, no later than a reasoniadeafter commenc
(2) for representing a defendant in a criminal case or any pig} the representation, a written estimate of the fees that the lawyer wijecther
ceedingthat could result in deprivation of liberty clientas a result of the representation; (b) if, at any time and from time to time during
Lo . course of the representation, the éséimate originally provided becomes sub
. (e) A division of a fee_between lawye_rs who are not in the Sarﬁéntially inaccurate, the lawyer timely providing a revised written estirate
firm may be made only if the total fee is reasonable and: revisedwritten estimates to the client; (c) the client accepting the representation fol
FRETRSR . . owing provision of the estimate or estimates; and (d) the lawyegicigpfees rea
(1) the d|\_/|5|or_1 is ba_sem the services perfo_rmed by each !a_ 'sonably consistent with the estimate or estimates given.
yer, andtheclient is adV|$ed of and dOQS not object to the participa ABA' Comment: Reasonableness of Fee and Expensfl. Paragraph (a)
tion of all the lawyers involved and is informed if the fee wilkequiresthat lawyers chage fees that are reasonable under the circumstafites.

: i . factorsspecified in (1) through (8) are not exclusive. Wdfeach factor be relevant
increaseas a result of their mVOlvement’ or in each instance. Paragraph (a) also requires that expenses for which the client will
(2) the lawyers formerly practiced together and the paymentchaged must be reasonable. A lawyer may seek reimbursement for the cost of
to one |aWyer is pursuant to a separation or retiremeem servicesperformed in—house, such as copying, or for other expenses incurred in—
i house such as telephone clyas, either by chging a reasonable amountwich
betweerthem; or theclient has agreed in advance or by ghay an amount that reasonably reflects the

(3) pursuant to the referral of a matter between the lawyeggstincurred by the lawyer

; il asisor Rate of Fee[2] When the lawyer has regularly represented a client, they
eachlawyer assumes the same ethical responsibility for the-rep ﬁﬁnarilywill have evolved an understanding concerning the loaisite of the fee

sentatioras if the lawyers were partners in the same firm, the Clindthe expenses for which the client will be responsible. In a new client-lawyer rela
entis informed of the terms of the referral arrangement, includitignship,howeveran understanding as to fees and expenses must be promptly estab

; ; : lished. Generallyit is desirable to furnish the client with at least a simple mermoran
theshare each lawyer will receive and whetheraverall fee will dumor copy of thdawyer's customary fee arrangements that states the general nature

increaseand the client consents in a writing signed bydient.  of the legal services to be provided, the basis, rate or total amount of the fee and
History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 W¢. 2d xv whetherand to what extent the client will be responsible for any costs, expenses or
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20:1.5

disbursementi the course of theepresentation. A written statement concerning thgpasedupon conduct in which the client was involved, or to
termsof the engagement reduces the possibility of misunderstanding. ; ; ; ;

[3] Contingentfees, like any othdees, are subject to the reasonableness standarrﬁsF)orldo a."egatlons ."a“}’ proceedlng concerning the Ianer
of paragraph (a) of this Rule. In determining whether a particular contingent fed@oresentatiomf the client; or
reasonablegr whether it is reasonatie chage any form of contingent fee, a lawyer (5) to comply with other law or a court order
mustconsider the factors that are relevant under the circumstaApeéicable law story: Sup. Ct. Order NOD4-07 2007 W 4. 293 \lé. 2d
mayimpose limitations on contingent fees, such as a ceiling on the percentage allovfistory: Sup. Ct. Order ' ' - caxv

able, or may require a lawyer tdefclients an alternative basis thefee. Applica = CaseNotes:An attorney has a duty to maintain the confidentialitd@fuments
ble law also may apply to situations other than a contingent fee, for example - govéiiisor her possession as a result of legal services rendered, notwithstanding that liti
mentregulations regarding fees in certain tax matters. gationmay or may not be pending or that services are completed. Thigyg,228

Terms of Payment. [4] A lawyer may require advance paymefta fee, butis Wis. 2d 231597 N.W2d 449(Ct. App. 1999)98-2796 .
obligedto return any unearned portion. See Rule 1.16 (d). A lawyer may accept propithoughan attorney had not been formally retained to represent a povtistial
ertyin payment for services, such as an ownership interest in an enterprise, provitigerthe facts of the case, any disclosure the attorney may have made to tfe client
this does not involve acquisitiari a proprietary interest in the cause of action or sugMother after a telephone conversation with her daughtes at least, impliedly
ject matter of the litigation contrary to Rule 1.8 (i). Howewefee paid in property authorizedso that the attorney could carry out the then penipgesentation. Law
insteadof money may be subject to the requirements of Rule 1.8 (a) because such¥geRegulation System Duchemin2003 WI 19 260 Wss. 2d 12658 N.W2d 81,
oftenhave the essential qualities of a business transaction with the client. 1-2227 N ) ) ) .

[5] An agreement may not be made whose terms might induce the Iawyer4mpr08C°“nse| stestimony on opinions, perceptions, and impressions of a formerslient
erly to curtail services for the client or perform them in a way contrary to the slienfOMPetencyiolated the attorney—client privilege askould not have been revealed
interest. For example, a lawyer should not erifgo an agreement whereby servicesWithoutthe consent of the former client. StatéAeeks 2003 WI 104263 Ws. 2d
areto be provided only up tostated amount when it is foreseeable that more exterf 9% 666 N.w2d 859 01_02,63 . Lo . .
sive services probably will beequired, unless the situation is adequately explained Note: The above annotations cite to SCR 24 it existed prior to the adoption
to the client. Otherwise, the client might have tagban for further assistance in the Of Sup. Ct. Order No.04-07 o
midstof a proceeding or transaction. Howeveis proper to define the extent of ser ~ Wisconsin Committee CommentThe rule retains iparagrapt{b) the manda
vicesin light of the client ability to pay A lawyer should not exploit a fee arrange tory disclosure requirements that have been a part of ibeowsin Supreme Court
mentbased primarily on hourly chges by using wasteful procedures. Rules since their initial adoptiorParagraph (c) dirs from its counterpart, Model

Prohibited Contingent Fees[6] Paragraph (dprohibits a lawyer from chging ~ Rule 1.6 (b), as necessary to take account of the mandatory disalequiements
a contingent fee in a domestic relations matter when paymemtisgent upon the in Wisconsin. The language in paragraph (c) (1) was changed from *reasonably cer
securingof a divorce or upon the amount of alimony or support or property settleméatn” to “reasonably likely'to comport with sub. (b). Due to substantive and number
to be obtained. This provision does not preclude a corfumatcontingent fee for ind differences, special care should be taken in consulting the ABA Comment.
legal representation in connection with the recovery of post-judgment balances duéBA Comment: [1] This Rule governs the disclosure by a lawyer of information
undersupport, alimony or other financial orders because such contractsidpfiot ~ relating to the representation of a client during the laisyepresentation of the li
catethe same policy concerns. ent. See Rule 1.18 for tHawyer's duties with respect to information provided to the

Division of Fee.[7] A division of fee is a single billing to a cliepbvering the fee lawyerby a prospective client, Rule 1.9 (c) (2) for the laviyeluty not to reveal
of two or more lawyers who are not in the same firm. A division of fee facilitates asggformationrelating to the lawyes prior representation of a former client and Rules
ciationof more than one lawyer in a matter in which neither alone could servle the 1.8 (b) and 1.9 (c) (1) for the lawyswduties with respect to the use of such inferma
entas well, and most often is usedien the fee is contingent and the division istion to the disadvantage of clients and former clients.
betweena referring lawyer and trial specialist. Paragraph (e) permits the lawyers [2] A fundamental principle in the client-lawyer relationship is thahe absence
to divide a fee either on the basis of the proportion of sertiegsrender or if each of the clients informed consent, the lawyer must not reveal information relating
lawyerassumes responsibility for the representation as a whole. In addition; the I representation. See Rule 1.0 (e) for the definition of informed consent. This con
entmust agree to the arrangement, including the share that each lawyer is to rectiiitesto the trust that is the hallmark of the client-lawyer relationship. The client
andtheagreement must be confirmed in writing. Contingent fee agreements misghereby encouraged to seek legal assistance and to communicate fully and frankly
bein a writing signed by the client and must otherwise comply with paragraph (c)with thelawyer even as to embarrassing or legally damaging subject.nTateelaw
this Rule. Joint responsibility for the representation entails financial and ethigar needs this information to represehe client efiectively and, if necessaryo
responsibilityfor the representation as if the lawyers were associated in a partnershifvisethe client to refrain from wrongful conduct. Almost without exception, clients
A lawyer should only refer a matter to a lawyer whom the referring lawyer reasonabfymeto lawyers in order tdetermine their rights and what is, in the complex of laws

believesis competent to handle the matt&ee Rule 1.1. andregulations, deemed to be legal and correct. Based upon experience, lawyers
[8] Paragrapt{e) does naprohibit or regulate division of fees to be received in thd&now that almost all clients follow the advice given, and the law is upheld.
future for work done when lawyers were previously associated in a law firm. [3] Theprinciple of client-lawyer confidentiality is givenfeft by related bodies

Disputes over Feeg9] If a procedure has been established for resolution of fe@f law: the attorney—client privilege, the work product doctrine and the rule of confi
disputessuch as an arbitration or mediation procedure establishibe barthe law  dentiality established in professional ethicthe attorney—client privilege and work-
yer must comply with th@rocedure when it is mandatpand, even when it is volun ~ productdoctrine apply in judiciahnd other proceedings in which a lawyer may be
tary, thelawyer should conscientiously consider submitting to it. Law may prescris@lledas a witness or otherwise required to produce evidence concerning a client.
aprocedure for determining a lawy®fee for example, in representation of an exec Therule ofclient-lawyer confidentiality applies in situations other than those where
utor or administrato class or a person entitled to a reasonable fee as part of the nfa4denceis sought from the lawyer through compulsion of.lale confidentiality
sureof damages. The lawyer entitled to such a fee and a lawyer representing andtHerfor example, applies not only to matters communicated in confidence by-the cli
party concerned with the fee should comply with the prescribed procedure. entbut also to all information relating to the representation, whatever its source. A

lawyer may not disclose such information except as authorized or required by the
. . Rulesof Professional Conduct or other laBee also Scope.

SCR 20:1.6 Co_nfldentlallty . (@ A lawyer S_ha” not reveal _ [4] Paragraplfa) prohibits a lawyer from revealing information relating to the rep
informationrelating to the representation of a client unless the clesentatiorof a client. This prohibition also appliesdisclosures by a lawyer that

; H H i not in themselves reveal proteciatbrmation but could reasonably lead to the
entgives informed consent, except for disclosures that are‘lm‘ﬁ? coveryof such information by a third person. A lawgeuse of a hypotheticed

edly authorizedn order to carry out the representation, and excaﬂicuss'ssues relating to the representation is permissible so long as there is no rea
asstated in pars. (b) and (c). sonabldikelihood that the listener wilbe able to ascertain the identity of the client
. . . or the situation involved.
(b) A Iavv_yer shall reveal information relating to the represen aythorized Disclosure. [5] Except to the extent that the clienihstructions or
tation of a client to the extent the lawyer reasonably believes negcialcircumstances limit that authorjty lawyer is impliedly authorized to make

essanyto prevent the client fromommitting a criminal or fraudu disclosuresabout a clientvhen appropriate in carrying out the representation. In
somesituations, for example, a lawyer may be impliedly authorized to admit a fact

lent act that the lawyer reasonably believes is likely to result #htcannot properly be disputed or to make a disclosure that facilitates a satisfactory
deathor substantial bodily harm or in substantial injury to thg)n?luzitonto ahm?r:ter,Lfawyerfs in alfi{,m thlayn tl,he course of tlhe fi{Ls‘prlactitCﬁ,
; iali iscloseto each other information relating to a client offina, unless the client has
financialinterest or property of anOt.her . instructedthat particular information be confined to specified lawyers.
(c) Alawyer may reveal information relating to the representa Disclosure Adverse to Client.[6] Although the public interest is usually best
tion of a client to the extent the lawyer reasonably believes necggvedy a strict rule requiring lawyers feserve the confidentiality of information
i relatingto the representation of their clients, the confidentiality is subject to lim
sary: ited exceptions. Paragraph (b) (1) recognthesoverriding value of life and physical
i ol integrity and permits disclosure reasonably necessary to prevent reasonably certain
h (l) to prevent reasonably “kely death or SubStalhIQl‘Jlly deathor substantial bodily harm. Such harm is reasonably certain to occur if it will
arm; besufered imminently or if there is a presemtd substantial threat that a person will
(2) to prevent, mitigate or rectify substantial injury to thgufer such harm at a later date if the lawfgis to take action necessary to eliminate

A s . threat. Thus, a lawyevho knows that a client has accidentally disghértoxic
financialinterests or property of anOFher that IS reasonably_cert g%teinto a towns water supply may reveal this information to the authorities if there
to result or has resulted from the cliesntommission of a crime is a present and substantial risk thperson who drinks the water will contract a life—
or fraud in furtherance ofhich the client has used the IaW;ser threateningor debilitating disease and the lawyetlisclosure is necessary to elimi

. X natethe threat or reduce the number of victims.
Services, [7] Paragraph{b) (2) is a limited exception to the rule of confidentiality that per
(3) to securdegal advice about the lawyerconduct under mitsthe lawyer to reveal information to the extestessary to enablefedted per
theserules: sonsor appropriate authorities to prevent the client from committing a critfnauaf,
' asdefined in Rule 1.0 (d), that is reasonably certain to result in substantial injury to
(4) to establish a claim or defense on behalf of the lawyer thgfinancial or property interests ahother and in furtherance of which the client has

; ;< ysedor is using the lawyés services. Such a serious abuse of the client-lawiger
a controversy between the IaWyer and the client, to eStaallspffonshipby the client forfeits the protection of this Rule. The client can, of course,

defenseto a criminal chage or civil claim against the lawyer preventsuch disclosure by refraining from the wrongful conduct. Although-para
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graph(b) (2) does not require the lawyer to reveal the clignisconduct, the lawyer ~ Former Client. [18] The duty ofconfidentiality continues after the client-lawyer
may not counsel or assist the client in condbetlawyer knows is criminal or fraudu relationshiphas terminated. See Rule 1.9 (c) (2). See Rule 1.9 (c) (1) foiothibi
lent. See Rule 1.2 (d). See aRale 1.16 with respect to the lawigpbligation or  tion against using such information to the disadvantage of the former client.
right to withdraw fromthe representation of the client in such circumstances, and

Rule 1.13 (c), which permits the lawyavhere the client is angainization, to reveal . . . .

informationrelating to the representation in limited circumstances. SCR 20:1.7 Conflicts of interest current clients. (a)

[8] Paragrapl{b) (3) addresses the situation in which the lawyer does notdearnEXceptas provided in pa(b), a lawyer shall not represent a client

thelclient’shcrimﬁ or fraud l:cr'ltil after it he(\js bcleemsugwma}ed. Alti}ough the client if the representation involves a concurrent conflict of interest. A
no longerhas the option of preventing disclosure by refraining from the wrongf i f ; if.

condugt,there will b&ituatior?s in Whicﬁ the loss iaufeé/ by the dégtl:ted person cang ‘Honcurrentconfllct of interest exists if:
beprevented, rectified or mitigated. In such situations, the lawyer may disclose infor (1) the representation of one client will be directly adverse to
mation relating to the representation to the extent necessary to enatfiectieel aler otherclient: or

sonsto prevent or mitigate reasonably certain losses or to attempt to recoup R K o i

losses. Paragrapl(b) (3) does not apply when a person who has committed a crime (2) there is a significant risk that the representatioone or

or fraud thereafter employs a lawyer for representation concerning teasef moreclients will be materially limited bthe lawyets responsibil

[9] A lawyer's confidentiality obligations do not preclude a lawyer from securing. . . .
confidentiallegal advice about the lawysmpersonal responsibility to comphith fties to another client former client or a third person or by a-per

theseRules. In most situations, disclosing information to secure such advice will s@nalinterest of the lawyer
impliedly authorized for the lawyer to carry out the representation. Even when the : ; ; :
disclosureis not impliedly authorized, paragraph (b) (4) permits such disclosure (b) NOtW'thStandmg the existence of a concur_rent _COnﬂICt of
becausef the importance of a lawyarcompliancavith the Rules of Professional Interestunder par(a), a lawyer may represent a client if:

Conduct. H ;
[10] Wherea legal claim or disciplinary chge alleges complicity of the lawyer (1) the lawyer reasonably believes that the lawyer will be able

in a clients conduct or other misconduct of the lawyer involving representation § provide competent and diligent representation to afiebted
theclient, the lawyer may respond to the exteetlawyer reasonably believes neces client;

sary to establish a defense. The same is true with respect to a claim intraleiog . . o .
ductor representation of a former client. Such aghaan arise in a civil, criminal, (2) the representation is not prohibited by law;

disciplinaryor other proceeding and can be based wnoag allegedly committed (3) the representation doast involve the assertion of a claim

by the lawyer against the client or on a wrong alleged by a third person, for exam . . . .
aperson claiming to have been defrauded by the lawyeclard acting together Hff one client against another client represented by the lawyer

Thelawyer's right to respond arises when an asseafsuch complicity has been the same litigation or other proceeding before a tribunal; and
made. Paragraph (b) (5) does not requhre lawyer to await the commencement of ; : : . .
an action or proceeding that clgas such complicityso that the defense may be (4) eac.h dected C“ent, gives informed consent, confirmed in
establishedby responding directly to a third party whas made such an assertion.a Writing signed by the client.

Theright to defend alsapplies, of course, where a proceeding has been commencedHistory: Sup. Ct. Order NaD4-07 2007 WI 4, 293 Wé. 2d xv

_[11] A lawyer entitledto a fee is permitted by paragraph (b) (5) to prove the ser CaseNotes: An attorney wharosecutes the father of nonmarital children for
vicesrendered in an action to collectit. This aspect of the Rule expresses the P"ngjbhérnityand owes a duty of loyalty to the county in child support actions may not
thatthe beneficiary o fiduciary relationship may not exploit it to the detriment ofalsorepresent the children as their guardian ad litem. LaCrosse County R8S:v
thefiduciary. . i . ) K. 196 Ws. 2d 171537 N.W2d 142(Ct. App. 1995).

[12] Otherlaw may require that a lawyer disclose information about a client. Simultaneousepresentation of a criminal defendant and a witness in that case in
Whethersuch a laveupersedes Rule 1.6 is a question of law beyond the scope of thes@nrelated civil case resulted in an actual conflict. Staféreet202Wis. 2d 534
Rules. When disclosure of information relating to the representation appears to3%1 N.W.2d 830(Ct. App. 1996).
requiredby other lawthe lawyer must discuss the matter with the client to the extent An attorney disqualification claim which is not raised itiraely manner may
requiredby Rule 1.4. Ithowevey the other law supersedes this Rule and requiregsult in waiver In re Marriage of Batchelor. Batcheloy 213 Ws. 2d 251 570
disclosureparagraph (bf6) permits the lawyer to make such disclosures as are ne¢.W.2d 568 (Ct. App. 1997).
essaryto comply with the law A person judged incompetent so that a guardian of the person and protective place

[13] A lawyer maybe ordered to reveal information relating to the representationentwere required was incapalid& making a knowing and voluntary waiver of a
of a client by a court or by another tribunal or governmental entity claiming authoritgnflict of interest. Guerrero. \Cavey 2000 WI App 203238 Ws. 2d 449617
pursuanto other law to compel the disclosure. Absent informed conééme client  N.W.2d 849
to do otherwisethe lawyer should assert on behalf of the client all nonfrivolous A conflict of interest resulting from a single attorreegépresentation of multiple
claimsthat the order is not authorized by other law or that the information soughtiientsis not cured by obtaining co—counsel for one of the clig@tgerrero vCavey
protectedagainst disclosure ke attorney—client privilege or other applicable.law 2000WI App 203 238 Ws. 2d 449617 N.W2d 849
In the event of an adverse ruling, the lawyer must consult with the client about thdhe circuit court mayin the proper exercise of its discretion, deny a criminal
possibility of appeal to the extent required by Rule 1.4. Unless review is sought, haleéfendant’snotion to disqualify a prosecutander the substantial relationship stan
ever,paragraph (b) (6) permits the lawyer to comply with the coortler dardif the motion is untimely The likelihood ofan actual conflict of interest is an

[14] Paragraph{b) permits disclosurenly to the extent the lawyer reasonablyappropriatdactorto take into account in deciding whether to deny as untimely a dis
believes the disclosure is necessary to accomplish one of the purposes specfigdfificationmotion against a prosecutor based on the substantial relatictesip
Wherepracticable, the lawyer should first seek to persuade the client to take suit&t&d. State vMedina,2006 W1 App 76292 Wis. 2d 453713 N.W 2d 17205-2314
action to obviate the need for disclosureaifycase, a disclosure adverse to the cli _Whena disqualification motion against a prosecutor based on the substantial rela
ent'sinterest should be no greater than the lawyer reasobaliyves necessary to tionshipstandard is properly denied as untimely “actual conflict of interest” stan
accomplistthe purpose. If the disclosure will be made in connection with a judicilgrd applies to a postconviction motion claiming a conflict of interest. In rer
proceedingthe disclosure should be made in a mannelithis access to the infor entitledto a new trial, the defendant must show by clear and convincing evidence that
mationto the tribunal or other persons having a need to know it and appropriate ;tgé%d's"”d attc_)rnely hald aﬂ aCtlg’ﬂ CO“E:%‘E of ::?t%fe%t’ ftha&ls, tihat the dlStht attorney

; acompeting loyalty that adverselyfedted the defendastinterests. State v
te?(ctg\r/]?&gigirgag{e?ther arrangements should be sought by the lawyer to the ful Sdina, 2006 W1 App 76292 Ws. 2d 453713 N.W2d 172 05-2314

[15] Paragraplfb) permits but does not requttes disclosure of information refat While courts sometimes can override a defendaatioice of counsel when
ing to a client representation to accomplish the purpasesifiedin paragraphs (b) deemechecessarynothing requires them to do so. Requiring a court to disqualify
(1) through (b) (6). In exercising the discretion conferred byRhie, the lawyer ~anattorney because ofcanflict of interest would infringe upon the defendariyht
may consider such factors as the nature of the lawyelationship with the client {0 retain counsel of his choice and could leave the accusedhitmpression that
andwith those who might be injured by the client, the laveyewn involvement in  thelegal system had conspired against him ar Béate vDemmerly2006 WI App
thetransaction and factors that may extenuate the conduct in question. AdawydBl 296 Ws. 2d 153724 N.w2d 69205-0181 _ )
decisionnot to disclose as permitted by paragraph (b) does not violate this Rule. ‘DisGenerally,a defendant who validly waives the right to conflict-free representation
closuremay be required, howevesy other Rules. Some Rules require disclosuré@lsowaives the right to claim infefctive assistance of counsel basedhe conflict,
only if such disclosure would be permitted by paragraph (b). See Rules 1.2 (d),althoughthere may be instances in whicbunsek performance is deficient and
(b), 8.1, and 8.3. Rule 3.3, on the other hand, requires disclosure in some circyfifeasonablgo even in light of the waived conflict of interest. Sta@emmerly
stancesegardless of whether such disclosure is permitted by this Rule. See Rule2®86WI App 181, 296 Wis. 2d 580724 N.W2d 692 05-0181
(c). Note: The above annotations cite to SCR 24 it existed prior to the adoption

Acting Competently to Preserve Confidentiality [16] A lawyer must act com  Of Sup. Ct. Order No.04-07
petentlyto safeguard information relating to the representation of a client againsiConflict Waivers and the Informed Consent Standard. Piews. Law July
inadvertenor unauthorized disclosure by the lawyer or other persbosare partici ~ 2009.
patingin the representation of the client or who are subject to the lansgpervi WisconsinComment: The Wsconsin Supreme Court Rulefdifs from theModel
sion. See Rules 1.1, 5.1, and 5.3. Rulein requiring informed consent to be confirmed in a writing “signed by the cli

[17] Whentransmitting a communication that includes information relating to thent.”
representation of a client, the lawyer must taa@sonable precautions to prevent the ABA Comment: General Principles.[1] Loyalty and independent judgment are
informationfrom coming into the handsf unintended recipients. This duhow  essentiaklements in the lawyks relationship to alient. Concurrent conflicts of
ever,does not require that the lawyer use special security measures if the methddtefestcan arise from the lawysrresponsibilities to another client, a former client
communicatioraffords a reasonable expectation of priva®pecial circumstances, or a third person or from the lawysown interests. For specific Rules regarding cer
however,may warrant special precautions. Factors to be considededermining tain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of inter
thereasonableness of the lawygeexpectation of confidentiality include the sensitiv est,see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18.
ity of the information and the extent to which the privacshefcommunication is For definitions of “informed consent” arf¢gonfirmed in writing,” see Rule 1.0 (e)
protectedby law or by a confidentiality agreement.chent may require the lawyer and(b).

to implement special security measures not required by this &uteay give [2] Resolutionof a conflict of interest problem under this Rule requires the lawyer
informedconsent to the use of a means of communication that would otherwisetbe(1) clearly identify the client or clients; (2) determine whether a conflict of interest
prohibitedby this Rule. exists; (3) decide whether the representation may be undertaken despite the existence
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of a conflict,i.e., whether the conflict is consentable; and (4) if so, consult with tfeeclose family relationship is personal and ordinarily is not imputed to members of
clientsaffected under paragraph (a) and obtain their informed consent, confirmediims with whom the lawyers are associated. See Rule 1.10.

writing. The clients dected under paragraph (a) include botthefclients referred  [12] A lawyer is prohibited from engaging in sexual relationships with a client
to in paragraph (a) (1) and the one or more clients whose representation mightihiessthe sexual relationship predates the formation of the client-lawyer relation
materiallylimited under paragraph (a) (2). ship. See Rule 1.8 (j).

[3] A conflict of interest may exist before representation is undertaken, in whichinterest of Person Paying for a Lawyets Service[13] A lawyer may be paid
eventthe representation must be declined, unfesdawyer obtains the informed from a sourceother than the client, including a co—client, if the client is informed of
consenbf each client under the conditions of paragraph Tb)determine whether thatfact and consents and the arrangement does not compromise thedaluyer
aconflict ofinterest exists, a lawyer should adopt reasonable procedures, appropiteyalty or independent judgment to the client. See Ruléf)L.8f acceptance of
for the size and type of firm and practice, to determine in both litigation and notive payment from any other source presents a significant risk that the laweme
litigation matters the persons and issues involved. See also Comment to Rule $eftationof the client will be materially limited by the lawysrown interestn
Ignorancecaused by a failure to institute such procedures will not excuse a wyesiccommodatinghe person paying the lawygffeeor by the lawyes responsibilities
violation of this Rule. As to whetherdient-lawyer relationship exists,draving  to a payer who is also a co—client, then the lawyer must comisiythe requirements
oncebeen established, is continuing, see Comment to Rule 1.3 and Scope. of paragraph (b) before acceptithg representation, including determining whether

[4] If a conflict arises after representation has been undertaken, the lawyer difti conflict is consentable and, if so, that the client has adequate information about
narily must withdraw from the representation, unless the lawyer has obtained the material risks of the representation.
informedconsent of the client und#re conditions of paragraph (b). See Rule 1.16. Prohibited Representations[14] Ordinarily, clients may consent to representa
Wheremore than one client is involvedhether the lawyer may continue to represention notwithstanding &onflict. However as indicated in paragraph (b), some-con
any of the clients is determined both by the lawgeability to comply with duties flicts are nonconsentable, meaning that the lawyer involved cannot properly ask for
owedto the former client and by the lawyembility to represent adequatehe  suchagreement or provide representation on the basis of theshentent. When
remainingclient or clients, given the lawysrduties to the former client. See Rulethelawyer is representing more than one client, the question of consentability must
1.9. See also Comments [5] and [29]. be resolved as to each client.

[5] Unforeseeabléevelopments, such as changes in corporate and aglaeiza- [15] Consentabilityis typically determined by considering whether the interests of
tional affiliations or the addition or realignment of partiedifigation, might create the clients will be adequately protected if the clients are permitted to give their
conflicts in the midst of a representation, as when a company sued by the lawyeinfarmedconsent to representation burdened by a conflict of interest. Thus, under
behalfof oneclient is bought by another client represented by the lawyer in an ungaragraphb) (1), representation is prohibitédn the circumstances the lawyer ean
latedmatter Depending on the circumstances, the lawyer may have the optionnimt reasonably conclude that tlavyer will be able to provide competent and-dili
withdrawfrom one of the representations in order to avoid the conflict. The lawygent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence).
mustseek court approval where necessary and take steps to minimize harm to the dliL6] Paragraplfb) (2) describes conflicts that are nonconsentable because-the rep
ents. See Rule 1.16. The lawyer must continue to protect the confidences of the cliegntatioris prohibited by applicable lawFor example, in some states substantive
from whose representation the lawyer has withdrawn. See Rule 1.9 (c). law provides that the same lawyer may not represent thareone defendant in a

Identifying Conflicts of Interest: Directly Adverse.[6] Loyalty to a currentcli  capitalcase, even with the consent of the clients, and under federal criminal statutes
entprohibitsundertaking representation directly adverse to that client without the¢rtainrepresentations by a former government lawyer are prohibited, despite the
client'sinformed consent. Thus, absent consent, a lawyer may not act as an advantdemedconsent of the former client. &udition, decisional law in some states-lim
in one matter against a pershe lawyer represents in some other magteen when its the ability of a governmental client, such as a municipaityonsent to a conflict
the mattersre wholly unrelated. The client as to whom the representation is direotif/interest.
adverses likely to feel betrayed, and the resulting damage to the client-lawyer rela [17] Paragraph (b) (3) describes conflicts that are nonconsebetdese of the
tionshipis likely to impair the lawyes ability to represent the clieeffectively. In  institutionalinterest in vigorous development of each clpbtsition when the eli
addition,the client on whose behalf the adverse representation is undegaken  entsare aligned directly against each other in the same litigatiother proceeding
ably may fear that the lawyer will pursue tisient's case lessfetctively out of defer  peforea tribunal. Whether clients are aligned directly against each other triehin
enceto the other client, i.e., that the representation may be materially limited by #h@aningof this paragraph requires examination of the context of the proceeding.
lawyer’sinterest in retaining the current client. Similagydirectly adverse conflict Although this paragraph does not preclude a layenultiple representation of
may arise when a lawyer is required to cross—examine a clierapgiearas a wit  adverseparties to a mediation (because mediation is not a proceeding before-a “tribu
nessin alawsuit involving another client, as when the testimony will be damagingal” under Rule 1.0 (m)), such representation iveyrecluded by paragraph (b) (1).
to the client who is represented in the lawsuit. On the other hand, simultaneous reprghformed Consent.[18] Informedconsent requires that eaclfieated client be
sentationin unrelated matters of clients whose interests are only economicaliiyareof therelevant circlimstances and of the material and reasonably foreseeable
adversesuchas representation of competing economic enterprises in unrelated Wjays that the conflict could have adversie@ on the interests of that client. See
gation,does not ordinarily constitute a conflict of interest and thus mageqatre  Rule 1.0 (e) (informed consent). The information required depenttseamature of
consent of the respective clients. the conflict and the nature of the risks involved. When representation of maltiple

[7] Directly adverse conflicts caiso arise in transactional matters. For examplesntsin a single matter is undertaken, the information must include the implications
if a lawyer is asked to represent the seller of a business in negotiations with a buf/efie common representation, including possikfiects on loyaltyconfidentiality
representedly the lawyernot in the same transaction but in angtherelated matter  and the attorney-client privilege and the advantages and risks inv@es@Com
thelawyer could not undertake the representation without the informed consenh@énts [30] and [31] (&ct of common representation on confidentiality).
eachclient. [19] Undersome circumstances it may be impossible to make the disclosure neces

Identifying Conflicts of Interest: Material Limitation. [8] Even where there is saryto obtain consent. For examplehen the lawyer representsfdint clients in
no direct adverseness, a conflict of interest exists if there is a significant risk thatmtedmatters and one of the cliemtfuses to consent to the disclosure necessary
lawyer’s ability to considgrrecommend or carry out an appropriate course of actiog permit the other client to make an informed decision|aiwger cannot properly
for the client will be materially limited asresult of the lawyés other responsibilities askthe latter to consent. In some cases the alternative to common representation can
orinterests. For example, a lawyer asked to represent several indigieleiilsgto  bethat eactparty may have to obtain separate representation with the possibility of
form a joint venture is likely to be materially limited in the lawgeability to recom  incurring additional costs. These cost#ong with the benefits of securing separate
mendor advocate all possible positions that each might take because of théslawygypresentatiorare factors that may wensidered by the faicted client in determin
duty of loyalty tothe others. The conflict infett forecloses alternatives that would ing whether common representation is in the cl@imterests.
otherwisebe available to the client. The mere possibility of subsequent harm doe€onsentConfirmed in Writing. [20] Paragraph (b) requires the lawyer to obtain
notitself require disclosure and consent. The critical questions are the likelihood #a&tinformed consent of the client, confirmed in writing. Samshiting may consist
adifference in interests will eventuate and, if it does, whether it will materially integf a document executed by thkent or one that the lawyer promptly records and
ferewith the lawyets independergirofessional judgment in considering alternativesransmitsto the client following an oral consent. See Rule(b). See also Rule 1.0
or foreclose courses of action that reasonably should be pursued on behalf ef thg)ijwriting includes electronic transmission). lismot feasible to obtain or transmit
ent. thewriting at the time the client gives informed consent, then the lawyeraitzsh

Lawyer's Responsibilities to Former Clients and Other Third Persong9] In  or transmit it within a reasonable time thereaftdee Rule 1.0 (b). The requirement
additionto conflicts with other current clients, a lawigeduties of loyalty and inde  of a writing does not supplant the need in most cases for the lawyer to talk with the
pendencenay be materially limited by responsibilities to former clients under Rulelient, to explain the risks and advantages, if, afiyepresentation burdened with a
1.90r by the lawyes responsibilities to other persons, such as fiduciary duties arisimgnflict of interest, as well as reasonahblailable alternatives, and tdatl the cli
from a lawyefts service as a trustee, executor or corporate director enta reasonable opportunity to consider the risks and alternatives and tuesse

Personal Interest Conflicts.[10] The lawyets own interestshouldnot be per  tionsand concernsRather the writing is required irder to impress upon clients
mittedto have an adversefett on representation of a client. For example, if the prathe seriousness of the decision the client is being asked to make and to avoid disputes
bity of a lawyets own conduct in a transaction is in serious question, it mayfbe difor ambiguities that might later occur in the absence of a writing.
cult or impossible for the lawyer to give a client detached advice. Simivetnign Revoking Consent.[21] A clientwho has given consent to a conflict may revoke
alawyer has discussions concerning possible employment with an opponent ofttigeconsent and, like any other client, may terminatdaivyer's representation at
lawyer’sclient, or with a lavfirm representing the opponent, such discussions coulghytime. Whether revoking consent to tent's own representation precludes the
materiallylimit the lawyefts representation of the client. In addition, a lawyer mayawyer from continuing torepresent other clients depends on the circumstances,
notallow related business interests tfeeff representation, for example, by referringincludingthe nature of theonflict, whether the client revoked consent because of a
clients to an enterprise in which the lawyer has an undisclosed financial interest. fBaeerialchange in circumstances, the reasonable expectations of the other client and
Rule 1.8 for specific Rules pertaining to a number of personal interest conflictshethermaterial detriment to the other clients or the lawyer would result.
incluqing business transactipns_ with cIien@s. See also Rule 1.10 (personal interegtonsentto Future Conflict. [22] Whether a lawyer may properly request a client
conflictsunder Rule 1.7 ordinarily are not imputed to other lawyers in a law firm}o waive conflicts that might arise in theture is subject to the test of paragraph (b).

[11] Whenlawyers representing fifrent clients in the same matter or in substanThe efectiveness of such waivers is generally determined by the extent to which the
tially related matters are closely related by blood or marriage, there may be a sigoifent reasonablyunderstands the material risks that the waiver entails. The more
cantrisk that client confidences will be revealed and that the Ias/femily relation ~ comprehensivéne explanation of the types of future representations that might arise
shipwill interfere with both loyalty and independent professional judgment. Asandthe actual and reasonably foreseeable adverse consequences of those representa
result,each client is entitled to know of the existence and implications of the relatidions, the greater the likelihood that the client will have the requisite understanding.
ship between the lawyers before the lawggrees to undertake the representationThus,if the clientagrees to consent to a particular type of conflict with which the cli
Thus,a lawyer related to another lawyerg., as parent, child, sibling or spouse,-ordi entis already familigrthen the consent ordinarily will befedtive with regard to that
narily may not represent a client imatter where that lawyer is representing anothetype of conflict. If the consent is general and open—ended, then the cordieatily
party,unless each client gives informed consent. The disqualification arising framil be inefective, becaust is not reasonably likely that the client will have under
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stoodthe material risks involved. On the other hand, if the client is an experienced31] As to the duty of confidentialitycontinued common representation will
userof the legal services involved and is reasonatfyrmed regarding the risk that almostcertainly be inadequate if one client asks the lawyer not to disclose to the other
aconflict may arise, such consent is more likely to lhecéfe, particularly if, e.g., client information relevant to the common representation. This is so becalsse the
the client is independently represented by other counsel in giving consent and yeehas an equal duty of loyalty to each client, and each client has the right to be
consents limited to future conflicts unrelated to the subject ofréf@esentation. informed of anything bearing on the representatibat might aflect that clien
In any case, advance consent cannotfeetafe if the circumstances that materialize interestsand the right to expect that the lawyer will use that information to thatslient’
in the future are such as would make the conflict nonconsentable under paragraptbénefit. See Rule 1.4. The lawyer should, at the outset of the common representation
Conflicts in Litigation. [23] Paragraph (b) (3) prohibitepresentation of oppos andas part of the process of obtaining each ckeinformed consent, advigach
ing parties in the sanfitigation, regardless of the clients’ consent. On the other hanglient that information will be shared and that the lawyer will have to withdraw if one
simultaneousepresentation of parties whose interests in litigatiag conflict, such ~ client decides that some matter material to the representation should be kept from the
asco-plaintifs or co-defendants, is governed by paragraph (a) (2). A conflict maﬁher. In limited circumstances, it may be appropriate for the lawyer to proceed with
existby reason of substantial discrepancy in the parties’ testinieympatibility — therepresentation when the clients have agreed, after being properly informed, that
in positions inrelation to an opposing party or the fact that there are substantially difie lawyer will keep certain information confidential. For example, the lawyer may
ferentpossibilities of settlement of the claimsliabilities in question. Such conflicts reasonablyconclude that failure to disclose one cligtitade secrets to another client
canarise in criminal cases as wei civil. The potential for conflict of interest in rep Will not adversely &ct representation involving a joint venture betweerctisats
resentingmultiple defendants in a criminal case is so grave that ordinarily a lawyandagree to keep that information confidential with the informed consent of both cli
shoulddecline torepresent more than one codefendant. On the other hand, comre6is.
representationf persons having similar interests in civil litigation is proper if the [32] When seekingo establish or adjust a relationship between clients, the lawyer
requirement®f paragraph (b) are met. should make clear that the lawigerole is not that of partisanship normally expected
[24] Ordinarily a lawyer may take inconsistent legal positions ifedét tribunals ~ in other circumstances and, thtisat the clients may be required to assume greater
atdifferent times on behalf of dérent clients. The mere fact that advocating a legdlesponsibilityfor decisions than when each client is separately represehgdim-
positionon behalf of one client might create precedent adverse to the interests tigdonson the scope of the representation made necessary as a result of the common
client represented by the lawyer in an unrelated matter does not create a confli¢ggfesentation should be fully explained to the clients at the outset of the representa
interest. A conflict of interest exists, howevéfrthere is a significant risk that a law  tion. See Rule 1.2 (c).
yer's action on behalf of one client will materially limit the lawgeaffectivenessn [33] Subjectto the above limitations, each clienthe common representation has
representin@nother client in a difrent case; foexample, when a decision favoring the right to loyal and diligent representatamd the protection of Rule 1.9 concerning
oneclient will create a precedent likely to seriously weaken the position taken #re obligations to a former client. The client also has the right to digehiae lawyer
behalfof the other client. Factors relevant in determining whether the clients nezgtated in Rule 1.16.
to be advised of the risk include: where the cases are pemdietherthe issue is Organizational Clients. [34] A lawyer who represents a corporation or other
substantiveor procedural, the temporal relationship between the matters, the-signifiganizatiordoes not, by virtue of that representation, necessarily represent any con
canceof the issue to thienmediate and long—term interests of the clients involved anstituentor afiliated omanization, such as a parent or subsidi@geRule 1.13 (a).
theclients’ reasonable expectations in retaining the lawifénere is significant risk  Thus, the lawyer for an granization is not barred from accepting representation
of material limitation, then absent informed consent of theetafd clients, the lawyer adverseo an afiliate in an unrelated mattennless the circumstances are stinztt
mustrefuse one of the representations or withdraw from one or both matters. theafiliate should also be considered a client of the laythereis an understanding
[25] Whena lawyer represents or seeks to represent a class of fdantifefen  betweerthe lawyer and the ganizational client that the lawyer will avoid represen
dantsin a class—action lawsuit, unnamed members of the class are ordinarily-not daionadverse tahe clients afiliates, or the lawyes obligations to either thegani-
sideredto be clients of the lawyer for purposes of applying paragraph (a) (1) of tiationalclient or the new client are likely to limit materially the lawgerepresenta
Rule. Thus, the lawyer does not typically need to get the consent of mezsan tion of the other client.
beforerepresenting a client suing the person in an unrelated matteilarly, a law [35] A lawyer for a corporation arther oganization who is also a member of its
yer seeking to represent an opponent in a class action does not typically need thelzemrdof directors should determine whether the responsibilities of the two roles may
sentof an unnamed member of the class whom the lawyer represents in an unrele@gdlict. The lawyer may be called on to adviise corporation in matters involving
matter. actionsof the directors. Consideration should be given to the frequency with which
Nonlitigation Conflicts. [26] Conflicts of interest under paragraphs (a) (1) and (ajuchsituations may arise, the potential intensity of the conflict, fleetaff the law
(2) arise in contexts other than litigation. For a discussion of directly adverse cyRI'S resignation from the boarmhd the possibility of the corporatisnbtaining
flicts in transactional matters, see Comment [7]. Relevant factors in determinifgaladvice from another lawyer in such situations. If there is material risk that the
whetherthere is significant potential for material limitation include the duratimh ~ dual role will compromise the lawyerindependence of professional judgment, the
intimacy of the lawye's relationship with the client or clieritsvolved, the functions  lawyershould not serve as a director or should cease to act as the corpsolkatigar
beingperformed by the lawygthe likelihood that disagreements will arise and thevhenconflicts of interest arise. The lawyer should adtfigeother members of the
likely prejudice to the client from the conflict. The question is often one of proximioardthat in some circumstances matters discussed at board meetings while the law
anddegree. See Comment [8]. yer is present ithe capacity of director might not be protected by the attorney-client
[27] Forexample, conflict questions may arise in estate planning and estate adrRfiVilegeand that conflict of interest considerationight require the lawyeés recu
istration. A lawyer may bealled upon to prepare wills for several family membersSa!as a director or might require the lawyer and the lawyizm to decline represen
suchas husband and wifand, depending upon the circumstances, a conflict of intef2tion of the corporation in a matter
estmay be present. In estate administration the identity of the client may be unclear

underthe law of a particular jurisdiction. Under one vji¢he client is théiduciary; %CR 20:1.8 Conflict of interest: prohibited transactions.

underanother view the client is the estate or trust, including its beneficiaries. In or . f . . .
to comply with conflict of interest ruleghe lawyer should make clear the lawger 85 A |aWyer shall not enter into a businésmsactiorwith a cli

relationship to the parties involved. entor knowingly acquire an ownership, possesssegurity or
[28] Whethera conflict is consentable depends on the circumstances. For exemherpecuniary interest adverse to a client unless:
ple, a lawyer may not represent multiple parties to a negotiation whose indeeests . . .
fundamentallyantagonistic to each othéut common representationgermissible (1) the transaction and terms on which the lawyer acquires the
wherethe clients are generally aligned in interest even though there is séene difinterestare fair and reasonable to ttlent and are fully disclosed
encein interest among them. Thus, a lawyer may seek to establish or adjust a relati i i it ;
shipbetween clients on amicable and mutually advantageous basis; for examplg,)"id transmitted in \.le_ng in @ manner thean be reasonably
in helping to oganize a business in which two or more clients are entrepreneukdderstoody the client;
working out the financial reganization of an enterprise in which two or more clients H i ; i it i HR i
havean interest or arranging a property distribution in settlement of an estate. The(z.) the client is advised in wrltlng_of the deswabll!ty of S.eekmg
lawyer seeks to resolve potentially adverse interests by developingaties ~andis given a reasonable opportunitysteek the advice of inde
mutualinterests. Otherwise, each party might have to obtain separate representqtjqndemlegal counsel on the transaction; and
with the possibility ofincurring additional cost, complication or even litigation. . . . . . .
Giventhese and other relevant factors, the clients may piefethe lawyer act for (3) the C"emglves_ informed consent, in a writing signed by the
allofthem. _ ~ client, to the essential terms of the transaction and the l2svyer
Special Considerations in Common Repesentation. [29] In considering ~ role in the transaction, including whether the lawyer is represent
whetherto represent multiple clients in tseame matter lawyer should be mindful . h l in th .
thatif the common representation fails because the potentially adverse interests i3g the client in the transaction.
Orcimari. the Fayer wil bé forced 1o wincaw rom reprecenting allof e clendy. - (2). A lawyer shall not use information relafing to representa
if the corﬁmorlepresentation fails. In some situations, the risk of failure is so greﬁ?n O,f a client to the d|sadvantage of th,e client unlgss the client
that multiple representation is plainiynpossible. For example, a lawyer cannotgivesinformed consent, except as permitted or required by these
undertakecommon representation of clients where contentious litigation or negofj|es
ationsbetween them are imminent or contemplated. Moretreeause the lawyer ! . . . .
is required to be impartial between commonly represented clients, represesitation  (C) A lawyer shall not solicit any substantial gift from a client,
e el ot Pttty oo e aniancdinclucinga testamentary gift, nor prepare a instrument giing the
the possibyility that the clients’ interests can be adequately served by corapren I%Kk/yero_r a pe(son related the 'aWYef any substantial g'ﬂ fl‘Of_T]
sentationis not very good. Other relevant factors are whether the lawyer-subgeclient, including a testamentary gift, except where (1) the client
quentlywill represent both parties on a continuing basis and whether the situaggnrelated to the donee, (2) the donee is a natural object of the
involvescreating or terminating a relationship between the parties. b f theclient. (3) th . bl dt ticioat
[30] A particularly importanfactor in determining the appropriateness of com ountyof theclien ’,( ) ere IS n,o reasonable ground to fan ICipate
mon representation is thefett on client-lawyer confidentiality and the attorney-a contest, or a claim of undue influence or for the public to lose
client privilege. Wth regard to the attorney—client privilege, the prevailing Rule igonfidencen theintegrity of the barand (4) the amount of the gift

that,as between commonly represented clients, the privilege does not attach. He ; ;
it must be assumed that if litigation eventuates between the dientmijvilege will Bf%equeSt is reasonable and natural under the circumstances. For

not protect any such communications, and the clients should be so advised.  purposesof this paragraph, related persdnslude a spouse,
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child, grandchild, parent, grandparemtother relative or individ (k) While lawyers are associated ifiran, a prohibition in the

ual with whom the lawyer or the client maintains a close, familifbregoingpars. (a) through (i) that applies to any one of them shall
relationship. applyto all of them.

(d) Prior to the conclusion of representation of a client, a law History: Sup. Ct. Order Ne04-07 2007 Wi 4, 293 . 2d xv

: Fr +Case Notes: Written client consent t@ loan transaction with an attorney as
yerSha" not make or negotiate an agreement giving the lawyer ng iredby sub. (a) 3. cannot be satisfied solely by the ctigmting the underlying

eraryor media rights to a portrayal or account based in substanfah documents, which terms are already required to be in writing under sub. (a) 1.

parton information relating to the representation. Theclient must give separate consent to the transaction with the Javaieing the
conflict of interest, and the client must indicate in writing he orteteebeen given

(e) A lawyer shall not providénancial assistance to a clienta reasonable opportunity to consult with independent counsel. OTBwin, 2004
in connection with pending or contemplated litigation, except! 116, 275 Ws. 2d 116, 684 N.w2d 121 02-3314
that: SCR20:1.8 (a) is designed to make transactions between lawyer and client subject
i . to higher standards than general contract Iiwnposeshese additional safeguards
(1) alawyer may advance court costs argenses of litiga to protect clients precisely because tbéign rely on their attorney to look after their

i i i interests. Office of Lawyer Regulation.\Phillips,2006 WI 43290 Ws. 2d 87713
tion, the repayment of whicimay be contingent on the outcomeN_W_Zdeza 04014

of the matter; and . o ) Note: The above annotations cite to SCR 245 it existed prior to the adoption
(2) a lawyer representing an indigent client may pay courtSup. Ct. Order No.04-07
costsand expenses of litigation on behalf of the client. Wisconsin Comment: This rule difers from the Model Rule in four respects.

. . Paragrapl{c) incorporates thdecisions irState vCollenting 39 Ws. 2d 325159
() A lawyer shall not accept compensation for representinguaw.2d 50 (1968), andstate vBeaudry53 Ws. 2d 148191 N.W2d 842(1971).
client from one other than the client unless: Paragrapt(f) adds a reference to an attorney retained at government expense and
. . . retainsthe “insurance defense” exception from priois#énsin law But see SCR
(1) the client gives informed consent or the attorney ®:1.2(e). Paragraph (h) prohibits a lawyer from making an agreement limiting the
appointedat government expense; provided that no further coglient'sright to report the lawyés conduct to disciplinary authorities. Paragraph (j)

: : : ; ; includes language from ABA Comment [19].
sentor consultation need be given if the client has given conséft BA Comment: Business Tansactions Between Client and Lawyer{1] A

pursuanto the terms of an agreement or policy requiring 8a-0r jawyer'slegal skill and training, together with the relationship of trustamdidence
nizationor insurer to retain counsel on the clisriiehalf; betweedawyerémdclient, create th;e possi?ility of overreaﬁhinﬁ; whefn the Iaw;l/er
. . . . articipatesn a businesgroperty or financial transaction with a client, for example,
(2) there is no interference with thevyer's independence of gloan%r sales transact?gn gr e;fylawyer investment on behalf of a él'lbetrequirep
professionajudgment or with thelient—lawyer relationship; and mentsof paragraph (a) must be met even when the transaction is not cdatgy
. . . . . . to the subject mattef the representation, as when a lawyer drafting a will for a client
(3) mforme_mon relatlng to representation of a client is- PrQearnsthat the client needs money for unrelated expenses fard tf make a loan
tectedas required by SCR 20:1.6. to the client. The Rule applies lmwyers engaged in the sale of goods or services
; lated to the practice of lafor example, the sale of title insurance or investment
. (g) A Iawye_rwho represents two or more clients Shal_l not paﬁrvicesto existing clients of the lawyarlegalpractice. See Rule 5.7. It also applies
ticipate in making an aggregate settlement of the claimerof to lawyers purchasing property from estates they represetiestnot apply to ordi

againstthe clients, or in a criminal case an aggregated agreemzm!feehirfangementstbetwefg Clientt aﬂd Ifmwlaich are govetrned _b¥ Rulf_l.t?{ ]
; ; ; oughits requirements must be met when the lawyer accepts an interest in the cli
§lS to gu”ty or ”°|9 contgndgre pleas, unlgss each C“en,t glvg#sbusiness or other nonmonetary property as payment of pért of a fee. In
informedconsent, in a writingigned by the client. The lawygr addition, the Rule doesotapply to standard commercial transactions between the
disclosureshall include the existence and natura@lbfhe claims lawyerand the client for products services that the client generally markets te oth

. g . ; rs,for example, banking or brokerage services, medical services, products manufac
or pleas involved and of the participation of each person in tﬁjéedordistributed by the client, and utilities’ services. In such transactions, the law

settlement. yer has no advantage in dealing with the client, and the restrictions in paragraph (a)
. areunnecessary and impracticable.
(h) Alawyer shall not: . [2] Paragraph{a) (1) requires that the transaction itself bettathe client and that
(1) make an agreement prospectivBiyiting the lawyels its essential terms be communicated to the client, in writing, in a manner that can be
liability to a client for malpractice unless the client is indeperﬁ?t,sonabf'i’hungef,stobf?lq‘t’;;agfalgh (atl% (Z)df'%qu"efs, tgat thedc"flnt a'ISO be ad|w7t6d|’ in
: H . writing, of the desirabilityof seeking the advice of independent legal counsel. It also
dently representeq in making t.he ag.reement’ or R ) requiresthat the client be given a reasonable opportunibptain such advice. Para
(2) settle a claim or potential claim for such liability with argraph (a) (3) requires that the lawyer obtain the ctienformed consent, in a writing

; : i signedby the client, botho the essential terms of the transaction and to the l&awyer
unrepresentedllent or former client unless that persoadsnsed role. When necessarthe lawyer should discuss both the material risks of the pro

in writing of the desirability of seeking and is given a reasonabigsedtransaction, including any risk presented by the laigyiavolvement, and the
opportunityto seek the advice of independent legal counsel _tiepgstencg)f Easlonably al\/_ail(?ble akl)tlerngtive; allndlsg?tl)l?de?plgin wf;y tfhe ad(\j/ice of
; S independenltegal counsel is desirable. See Rule 1.0 (e) (definition of informed con
connectiontherewith; or o ' sent).
(3) make an agreement limiting the clisntight to report the  [3] Therisk to a client is greatest wheme client expects the lawyer to represent
|awye|—'s conduct to disciplinary authorities. theclient in the transaction itself or when the lawgdinancial interest otherwise
, . R . . posesa significantrisk that the lawyés representation of the client will be materially
(i) Alawyer shall not acquire a proprietary intefashe cause Iimited by the lawye's financial interest in the transaction. Here the laigyeie
of action or subject matter of litigation the lawyer is conductinp;}tgrttes Ithat t_&etlr?wyer must c?mr]{hgt Ionlly?wnlfJ tge rtfre]qltJIFr{erngQ’t;e of partagraph
; . a), but also with the requirements of Rule 1.7. Under that Ru r must dis
for a client, except that the IaWyer may- closethe risks associatgd with the lawigedual role as both legal adviser and partici
(1) acquire a lien authorized by law to secure the la\syfee pantin the transaction, such as the risk that the lawyer will structure the transaction
Or expenses; and or give legal advice in way that favors the lawyerinterests at the expense of the
' . . ) _ client. Moreover the lawyer must obtain the cliemtnformed consent. In some
(2) contract with a client foa reasonable contingent fee in acasesthe lawyets interest may be such that Rule 1.7 will preclude the lawyer from
civil case. seekingthe clients consent to the transaction.
. . i . [4] If the client is independently represented in the transaction, paragra@h (a)
(i) Alawyer shall nohave sexual relations with a current cliengt this Rule is inapplicable, and the paragrapt{pyequirement for full disclosure
unlessa consensual sexual relationship existed between thesrsetisfied either by a writtedisclosure by the lawyer involved in the transaction or
; _ : ; by the clients independent counsel. The fact that the client was independently repre
whenthe C“.ent Iawyer r6|atlon5hlp commenced. . sentedn the transaction is relevant in determininigether the agreement was fair
(1) In this paragraph, “sexual relations” means sexual-intemdreasonable to the client as paragraph (a) (1) further requires.

courseor any other intentional touching of the intimate parta of Useof Information Related to Repesentation.[5] Use of information relating
to the representation to the disadvantage of the client violates the tadytgrof loy:

personor causing the person to touch the intimate parts of the laéﬂfy. Paragraph (b) applies when the information is used to benefit eitHawger
yer. or a third person, such as another client or business associate of the feorye@am
: . . . ple, if a lawyer learns that a client intends to purchase and develop several gfarcels
) (2) When the ?"e_“t Isan gamzatlon_' a lawyer for thmrga— land, the lawyer may not use that information to purchase one of the parcels-in com
nization(whether inside counsel or outside counsel) shal@a petitionwith the client or to recommend that another client make such a purchase.
sexualrelations with a constituent of theganization who super TheRule does not prohibit uses that do not disadvantage the client. For example, a

. . : : wyerwho learns a government agersciiterpretation of trade legislation during
vises,directs Orregu'arly consults with that laWyer concerning th@erepresentation of one client may properde that information to benefit other-cli

organization’degal matters. ents. Paragraph (b) prohibittisadvantageous use of client information unless the
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client gives informed consent, except as permitted or required by these Rules. &wuéy, where permitted by lavprovided that each lawyer remains personally liable
Rules1.2 (d), 1.6, 1.9 (c), 3.3, 4.1 (b), 8.1, and 8.3. to the client for his or her own conduct and finen complies with any conditions
Gifts to Lawyers. [6] A lawyer may accept a gift from a client, if the transactiorrequired by lawsuchasprovisions requiring client notification or maintenance of
meetsgeneral standards of fairness. For example, a simple gift saqiresent given adequatdiability insurance. Nor does it prohibit an agreement in accordance with
ata holiday or as a token of appreciation is permitted. If a cliéetsahe lawyer a Rule 1.2 thatdefines the scope of the representation, although a definition of scope
moresubstantial gift, paragraph (c) does not prohibit the lafirpen accepting it, thatmakes the obligations of representation illusory will amtman attempt to limit
althoughsuch a gift may be voidable by the client under the doctrine of unflie  liability.
ence, which treats client gifts as presumptively fraudulent. In any event, due to cor{15] Agreementsettling a claim or a potential claim for malpractice are net pro
cernsabout overreaching and imposition clients, a lawyer may not suggest that ehibited by this Rule. Nevertheless, in view of the danger that a lawyer will take unfair
substantiapift be made to the lawyer or for the lawgebenefitexcept where the advantagef an unrepresented client or former client, the lawyer must first advise
lawyeris related to the client as set forth in paragraph (c). sucha person in writing of the appropriateness of independent representation in con
[7] If effectuation of a substantial gift requires preparing a legal instrument suséction with such a settlement. In addition, the lawyer must give the client or former
asa will or conveyance the client should have the detached advice that another lawlient a reasonable opportunity to find and consult independent counsel.
canprovide. The sole exception to this Rule is where the client is a relative of theAcquiring Proprietary Inter est in Litigation. [16] Paragraph (i) states the tradi
donee. tional general rule that lawyeere prohibited from acquiring a proprietary interest
[8] This Rule doeshot prohibit a lawyer from seeking to have the lawyer or a parin litigation. Like paragraph (e), the general s its basis in common law cham
neror associate of the lawyer named as executor of the sliestite or to another pertyand maintenance and is designed to avoid giving the lawyer too great an interest
potentiallylucrative fiduciary position. Nevertheless, such appointments will be suin the representation. In addition, when the lawyer acquiresvaarship interest in
jectto the general conflict of interest provision in Rulewt#n there is a significant the subject of the representation, it will be mordiclifit for a client to dischae the
risk that the lawyes interest in obtaining the appointment will materially limit thelawyer f the client so desires. The Rulesisbject to specific exceptions developed
lawyer’s independent professional judgment in advisingdifent concerning the in decisional law and continued in these Rul@ke exception for certain advances
choiceof an executor or other fiduciaryn obtaining the cliers’informed consent of the costs of litigation is set forth in paragraph (e). In addition, paragraph (i) sets
to the conflict, the lawyer should advise the client concerning the nature and exfenth exceptions for liens authorized by law to secure the ld&yees or expenses
of the lawyets financial interest in thappointment, as well as the availability of andcontracts for reasonable contingent fees. The law of each jurisdiction determines
alternativecandidates for the position. which liens are authorized by lavirhese may include liens granted by statute, liens
Literary Rights.[9] An agreement by which a lawyer acquiliésrary or media ~ originatingin common law and liens acquired by contract with the client. When a
rights concerning the conduct of the representation creates a conflict betweenl@vweyeracquires by contract a security interest in property other than that recovered
interestsof the client and the personal interests of the lawiasures suitable in throughthe lawyers eforts in the litigation, such an acquisition is a business or-finan
therepresentation of the client may detract from the publication valueafcauint ~ cial transaction with a client and is governed by the requirements of paragraph (a).
of the representation. Paragraph (d) does not prahlbityer representing a client Contractsfor contingent fees in civil cases are governed by Rule 1.5.

in a transaction concerniriigerary property from agreeing that the lawygeee shall Client-Lawyer Sexual Relationships[17] The relationship between lawyer and
consistof a share in ownership in the propgitghe arrangement conforms to Rule client is a fiduciary one in which the lawyer occupies the highest position of trust and
1.5and paragraphs (a) and (i). confidence. The relationship is almost always unequal; thus, a sexual relationship

Financial Assistance[10] Lawyers may not subsidize lawsuits or administrativéoetweenlawyer and client can involve unfair exploitation of the laigéiduciary
proceedingsbrought on behalf of their clients, including making or guaranteeingple, in violation of the lawyes basic ethical obligation not to use the trust of the cli
loansto their clients for living expenses, because to do so would encourage cliegnsto the cliens disadvantage. laddition, such a relationship presents a significant
to pursue lawsuits that might not otherwise be brought and because such assistmogerthat, because of the lawysremotional involvement, the lawyer whle
giveslawyers too great a financial stake in the litigation. These dangers do not wamableto represent the client without impairment of the exercise of indepepment
ranta prohibition on a lawyer lending a client court costs and litigation expensésssionajudgment. Moreoves blurred line between the professional and personal
includingthe expenses ohedical examination and the costs of obtaining and preelationshipsnay make it dificult to predict to what extent client confidences will
sentingevidence, becauskese advances are virtually indistinguishable from continbe protected by the attorney—client evidentiary privilege, since client confidarees
gentfees and help ensure accesthe courts. Similaryan exception allowing law  protectedby privilege only when they are imparted in the context of the client-lawyer
yersrepresenting indigent clients to pay cagsts and litigation expenses regardlesselationship. Because of the significant danger of harm to client interests and because
of whether these funds will be repaid is warranted. theclient's own emotionainvolvement renders it unlikely that the client could give

PersonPaying for a Lawyer's Services[11] Lawyers are frequently asked to adequateénformed consent, this Rule prohibits the lawyer from having segizl
represent client under circumstancesvitich a third person will compensate the tionswith a client regardless of whether the relationship is consensual and regardless
lawyer,in whole or in part. The third person might be a relative or frienshdamni  of the absence of prejudice to the client.
tor (such as a liability insurance company) or a co—client (such as a corperabn  [18] Sexualrelationships that predate the client-lawyer relationship are not pro
alongwith one or more of its employees). Because third—party payers frequerttipited. Issues relating to the exploitation of the fiduciary relationship and client
haveinterests that diér from those of thelient, including interests in minimizing dependencyare diminished when the sexual relationship existed prior to the com
theamount spent on the representation and in learning how the representatign is mencemenbf the client-lawyer relationship. Howeybefore proceeding with the
ressing lawyers are prohibited from accepting or continuing such representatioepresentatiom these circumstances, the lawyer should consider whether the law
unlessthe lawyer determines that there will be no interference with the Iswyde  yer’s ability to represent the client will be materially limited by the relationship. See
pendentprofessional judgment and there is informed consent from the client. SRele1.7 (a) (2).
alsoRule 5.4 (c) (prohibiting interference with a lawyseprofessional judgment by -~ [19] whenthe clientis an oganization, paragraph (j) of this Rule prohibits a-law
one who recommends, employs or pays the lawyer to render legal services yfgf for the oganization (whether inside counsel or outside couriset) having a
another). N . ) sexualrelationship with a constituent of theganization who supervises, directs or

[12] Sometimesit will be sufiicient for the lawyer to obtain the cliestinformed  regularlyconsults with that lawyer concerning thgamizations legal matters.
consentegarding the fact of the payment and the identity of the third—party. payer |mputation of Prohibitions. [20] Under paragraph (k), a prohibition canduct
If, howeverthe fee arrangement creates a conflict of interest for the lathigerthe by an individual lawyer in paragraphs (a) throigjtalso applies to all lawyers associ
lawyer must comply with Rule 1.7. The lawyer must also conform tadheire  atedin a firm withthe personally prohibited lawyeFor example, one lawyer in a
mentsof Rule 1.6 concerning confidentialitynder Rule 1.7 (a), a conflict of interest firm may not enter into a business transaction with a client of another member of the
existsif there is significant risk that the lawysrepresentation of the client will be firm without complying with paragraph (a), even if the first lawigetot personally
materiallylimited by the lawyes own interest in the fee arrangemertbythe law jnyolvedin the representation of the client. The prohibition set fargraragraph (j)
yer’s responsibilities to the third—party payer (for example, when the third—pargy personal and is not applied to associated lawyers.
payeris a co—client). UndeRule 1.7 (b), the lawyer may accept or continue the-tepre
sentatiorwith the informed consent of eaclieated client, unless the conflict is ron . )
consentableinder that paragraph. Under Rule 1.7 (b), the inforoedent mustbe  SCR 20:1.9 Duties to former clients.  (a) A lawyer whohas

confirmedin writing. formerly represented a client in a matter shall not thereafter-repre

Aggregate Settlements[13] Differences in willingness to make or accept derof : :

of settlement are among the risks of common representation of multiple clients n?z‘%ﬂta_mther person,!n the same (BLHJSt_antla”y related_ matter
singlelawyer Under Rule 1.7, this is one of the risks that should be discoetme 1N Which that persos’interests are materially adverse toittier
Iormedconsent. raddtion. Ruie 15, (a) protecis sach chenignt 1 have the- Corsf the former client unless the former client ghireormed

final say in deciding whether to accept or reject 4er aff settlement and in deciding consentconfirmed in a writing signed by the client.

whetherto enter a guilty or nolo contendere plea in a criminal case. The Rule stated(b) A lawyer shall not knowingly represent a person in the
in this paragraph is a corollary of both these Rules and provides that, before any s ; : : ) : :
mentoffer or plea bagain is made or accepted on behalf of multiple clients, the Iavgg(?rleor a substantially related _matter n Wh'Ch a firm with which
yer mustinform each of them about all the material terms of the settlement, includitige lawyer formerly was associated had previously represented
whatthe other clients will receive gay if the settlement or pleafef is accepted. client:

Seealso Rule 1.0 (e) (definition of informed consent). Lawyers representing a class”_ ~ . .

of plaintiffs or defendants, or thogeoceeding derivativelymay not have a full (1) whose interests are materially adverse to that peasah;
client-lawyemelationship with each member of the class; nevertheless, such lawyers f ; :

mustcomply with applicable rules regulating notification of class members and other (2) about whom the IaWyer_had aCC]U'red information prOteCted
procedurafequirements designed to ensure adequate protection of the entire cligsub. (C) and SCRO0:1.6 that is material to the matter; unless the
_ Limiting Liability and Settling Malpractice Claims.[14] Agreements prospec  former client gives informedconsent, confirmed in a writing
tively limiting a lawyets liability for malpractice are prohibited unless the clisnt signedby the client

independentlyepresented in making tiagreement because they are likely to under g y '

Rethe Aearablity of masing Such an adroement perore a diepute ha arisen, pargu o) A lawyerwho has formerly represented a client in a matter
larly if they are then represented by the lawyer seeking the agreemparagrabh ,B(HNhose present or former firm has formerly represented a client
doesnot, howeverprohibit a lawyer from entering inm agreement with the client in @ matter shall not thereafter:

to arbitratelegal malpractice claims, provided such agreements are enforceable and ; : : ; i
theclient is fully informed of the scope andesdt of the agreement. Nor does this (1) use 'nforma“or'elat'ng to the representation to the q+sad
paragrapHimit the ability of lawyers to practice in the forafi a limited-liability ~ vantageof the former client except &sese rules would permit or
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require with respect to a client, or when the information hagplechoice of legal counsel. Third, the Rule should not unreasonably hamper law
. yersfrom forming newassociations and taking on new clients after having left-a pre
becomegenerally known; or vious association. In this connection, it should be recognized that today many

(2) reveal information relating to the representation except lawyerspractice in firms, that many lawyers to some degree limit their practice to one

; : ; ; field or anotherand that many move from one association to another several times
theserules would permit or require with respect to a client. in their careers. If the concept of imputation were applied with unqualified ttigor

History: Sup. Ct. Order Nd4~07 2007 W1 4, 293 . 2d xv; Sup. Ct. Order No. resultwould be radical curtailment of the opportunity of lawyers to move from one
06-04 2007 WI 48, 297 . 2d xv practice setting to another and of the opportunity of clientsto change counsel.

CaseNotes: Estateplanning reasonably contemporaneous with the initiation of [5] Paragrapl{b) operates to disqualify the lawyer only when the lawyer involved
divorceproceedings is substantially related to issues which arise in the divorce &adactual knowledge of information protected by Rules 1.6 and 1.9 (c). Tlus, if
may preclude the representation of either spouse in the divorce. In case of a subfsryerwhile with one firm acquired no knowledge or information relating to a partic
tial relationshipbetween two representations, it is presumed that confidential infaslar client of the firm, and that lawyer later joined another firm, neither the lawyer
mationis disclosed in the initial representation. Mathia®lathias, 188 Wis. 2d 280  individually nor the second firm is disqualified from representing another client in
525N.W.2d 81(Ct. App. 1994). thesame or a related matter even though the interests wighaients conflict. See

If a defense attorney knowingly fails to disclose to a client or the circuit court tille 1.10 (b) for the restrictions on a firm ore¢awyer has terminated association
or her former role in prosecuting the client, the attorney is sutgjetiscipline from ~ Wwith the firm.
BAPR. State vLove,227 Ws. 2d 60594 N.W2d 806(1999). [6] Application of paragraph (b) depends on a situasiqgrérticular facts, aided by

Whendefense counsel has appeared for and represented the state in the saménégrencesdeductions or working presumptions that reasonablylyeayade about
in which he or she later represents the defendant, and no objection was made atttréalyay in which lawyers work togetheA lawyer may have general access to files
to prove a violation of the right tofettive counsel, the defendant must show thaof all clientsof a law firm and may regularly participate in discussions of tHeiirsif
counsekonverted a potential conflict of interest into an actual conflict by knowinglig should be inferred that such a lawyer in fact is privy to all information about all the
failing to disclose the attorneyformer prosecution of the defendant or representinrm’s clients. In contrast, another lawyer may have access to the foetyaf lim-
thedefendant in a manner that adversefgaéd the defendastinterests.State v ited number of clients and participate in discussions odiffies of no other clients;
Love,227 Ws. 2d 60594 N.W2d 806(1999). See also Stateialk, 2000 WI App  in theabsencef information to the contrayjt should be inferred that such a lawyer
62,234 Ws. 2d 98608 N.w2d 98 in fact is privy toinformation about the clients actually served but not those of other

Whenan attorney represents a party in a matter in which the adverse phaty is clients. In such an inquirshe burden of proof should rest upon the firm whose dis
attorneys former client, the attorney will be disqualified if the subject maftére  qualificationis sought.
two representations are substantially related such that if the lawyer lcauid [7] Independenbf the question of disqualification of a firra,lawyer changing
obtainedconfidential information in the first representation that would have begrofessionahssociation has@ntinuing duty to preserve confidentiality of informa
relevantin the second. This test applies in a criminal serial representation case wiiemabout a client formerly represented. See Rules 1.6 and 1.9 (c).

the defendant raises the issue priortrial. The actual prejudice standard.ove [8] Paragraph (cprovidesthat information acquired by the lawyer in the course
applies when a defendant raises a conflict of interest objection after trial. .Statefwepresenting a client may not subsequently be asezlealed by the lawyer to
Tkacz,2002 WI App 281258 Wis. 2d 61, 654 N.w2d 37 thedisadvantage of the client. Howeuhie fact thaa lawyer has once served a client
Note: The above annotations cite to SCR 28 it existed prior to the adoption ~ doesnot preclude the lawyer from using generally known information about that cli
of Sup. Ct. Order No.04-07 entwhen later representing another client.
Conflict Waivers and the Informed Consent Standard. Pievis. Law July [9] The provisions of this Rule arfer the protection of former clients and can be
2009. waivedif the client gives informed consent, which consent must be confirmedin writ

Wisconsin Comment: The Wsconsin Supreme Court Rule feifs from the ing under paragraphs (a) and (b). Bede 1.0 (e). Wh regard to the éfctiveness
Model Rule in requiring informed consent to be confirmed in a writing “signed bgf an advance waivesee Comment [22] to Rule 1.7.itl\regard to disqualification
theclient.” of a firm with which a lawyer is or was formerly associated, see Rule 1.10.

ABA Comment: [1] After termination of a client-lawyer relationship, a lawyer . . .
hascertain continuing duties with respect to confidentiality and conflicistefest SCR 20:1.10 Imputed disqualification: general  rule. (a)

andthus may not represent another client except in conformity witfiRthés Under i H a0
this Rule, for example, a lawyer could not properly seek to rescind on behalf of a r}{e\\//vhlle lawyers are associatedarfirm, none of them shall knew

clienta contract drafted on behalf of the former client. So also a lawyer who HRGlY represent a clienwhen any one of them practicing alone
prosecutechn accused person could not properly represent the accused in-a supssuld be prohibited from doing (o) by SCR 20:1.7 or SCR 20:1.9
quentcivil action against the government concerning the same transactioooulbr ess:

alawyer who has represented multiple clients in a matter represent one of the clist? . o . .
againsthe others in the same or a substantially related matter after a dispute aros¢1) the prohibition is basezh a personal interest of the prehib
amongthe clients in that matteunless all décted clientgjive informed consent. See jta( |aWyer and does not present a significant risk of materially

Comment9]. Current and former government lawyers must comply with this Rulg ~ " . . L L
to the exﬁén]t required by Rule ng w Py ﬁmltlng the representation of the client by the remaining lawyers

[2] Thescope of a “matter” for purposes of this Rule depends on the facts ef a gér the firm; or
ticular situation or transaction. The lawy®involvement in a matter can also be a it ; .
questionof degree. When a lawyer has been directly involved in a specific transac (2) the prohibition arises under SCR 20:1.9, and
tion, subsequent representation of other clients with materially adverse interests in (i) the personally disqualified lawyer performed no more than
that transaction clearly is prohibited. On the other hatalyger who recurrently i P i P i i ;
handleda type ofproblem for a former client is not precluded from later representin '“OT and ISOIated. serv]ces l!h!e dlsquallfylng representatlon.
anotherclient in a factually distinct problem of that type even though the subsequetiddid so onlyat a firm with which the lawyer is no longer associ
representation involvesposition adverse to the prior client. Similar considerationgited;
canapply to the reassignment of military lawyers between defensprasecution .. . . L
functionswithin the same militarjurisdictions. The underlying question is whether  (ii) the personally disqualified lawyer is timely screened from
thelawyer was so involved in the matter thiag¢ subsequent representation can b@ny participation in the mattandis apport|oned no part of the fee
justly regarded as a changing of sides in the matter in question. therefrom:and

[3] Mattersare “substantially related” for purposes of this Rule if they involve the ” . . .
sametransaction or legal dispute or if there otherwise is a substantial risk that confi  (iii) written notice is promptly given to anyfedtedformer
dential factual information as would normally have bebtined in the prior repre - client to enable the fdcted client to ascertagompliance with the
sentationwould materially advance the clienposition inthe subsequent matteffor o f thi |
examplea lawyer who has represented a business person and learned extensivepﬁgwsmnso IS rule.

vate financial information about that person may not then represent that jgerson’ (b) When a |aWyer has terminated an association witima

spousen seeking a divorce. Similatlg lawyer who has previously represented . : i :
clientin securing environmentglermits to build a shopping center would be- preﬁthe firm is not prohibitedrom thereafter representing a person

cludedfrom representing neighbors seeking to oppose rezoning of the propertyWith interests materially adverse to those of a clieptesented
the basis ofenvironmental considerations; howewitie lawyer would not be pre py the formerly associated lawyer and not currently represented
cluded,on the grounds of substantial relationship, from defending a tenant of the fi [ .
completedshopping center in resisting eviction for nonpayment of rent. Informati e 1rm, uniess:
thathas been disclosed to the public or to other parties adverse to the former clien{1) the matter is the same or substantially related to that in
ordinarily will not be disqualifying. Information acquired in a prior representatiop i P i .
may have been rendered obsolete by the passage of time, a circumstance that m: gh the formerly aSS;’O.CIat.ed lawer repr.esented. the client; and
relevant indeterminingwhether two representations are substantially related. Inthe (2) any lawyerremaining in the firm has information protected
caseof an oganizational client, general knowledgetioé clients policies and prac . . H H
tices ordinarily will not preclude a subsequaepresentation; on the other hand,by SCR 20_'1'6 and S_CR 20'1'_9 (C) that I_S material to the matter
knowledgeof specific facts gained in a prior representation that are relevant to the (C) A disqualificationprescribed by this rule may be waived
matterin question ordinarily will preclude such a representation. A former client t?y the afected client under the conditions stated in SCR 20:1.7
not required to reveal the confidential information learned by the lawyederto X e X . ) T
establish a substantial risk that the lawyer has confidential information to use in the(d) The disqualification of lawyerassociated in a firm with
subsequentatter A conclusion about the possession of such information may §grmer or current government lawyers is governed by SCR
basedon the nature of the services the lawyer provided the former client and infor%, 1.11
tion that would in ordinary practice bearned by a lawyer providing such services.<>: -+ -+

Lawyers Moving Between Firms. [4] When lawyers have been associated within History: Sup. Ct. Order Nd04-07 2007 W1 4, 293 . 2d xv
afirm but then end their association, theestion of whether a lawyer should under ~ WisconsinCommittee Comment: Paragraph (a) diérs from the Model Rule in
take representation is more complicated. There are several competing considetimputing conflicts of interest in limitedircumstances where the personally dis
ations. First, the client previously represented byftirener firm must be reasonably qualifiedlawyer is timely screened from the matter
assuredhat the principle of loyalty to the client is not compromised. Second, the ABA Comment: Definition of “Firm”. [1] For purposesf the Rules of Profes
Rule should not be so broadly cast as to preclude other persons from having reasimmal Conduct, the term “firm” denotes lawyers ifesv partnership, professional
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corporation,sole proprietorship or other association authorizegtrastice law; or  informationcould be used to the material disadvantage of that per

lawyersemployed in a legal servicegyanization or the legal department of a cerpo ; : « ] : P
rationor other oganization. See Rulk0 (c). Whether two or more lawyers consti son. As used in thisile, the term “confidential government infor

tutea firm within this definition can depend on the specific facts. See Rule 1.9, Comiation” means information that has been obtained under govern
ments[2]-[4]. mentalauthority andwhich, at the time this rule is applied, the

Principles of Imputed Disqualification. [2] The Ruleof imputed disqualifica i ; ; ;
tion stated in paragraph (a) givefeef to the principle of loyalty to theient as it govemmenis prOhlbltEd by law from dlsclosmg to the DUb“C or

appliesto lawyers who practice in a law firm. Such situations can be considered frff@sa legal privilege not to disclose and which is not otherwise
the premise that a firm of lawyers is essentially one lawyer for purposes of the rufggailableto the public. A firm with which that lawyer is associ

governingloyalty to the clientpr from the premise that each lawyer is vicariously, : . :
boundby the obligation of loyalty owed bgach lawyer with whom the lawyer is atedmay undertake or continuepresentation in the matter only

associated.Paragraph (a) operates only among the lawyers currently associatetfithe disqualified lawyer is timely screened from aayticipa

gfigm- 1\3"25)” a '(?Vlvyle(; EE;’VES from one firm to anathiee situation is governed by tjon in the matter and is apportioned no part of the fee therefrom.
ules1. and 1. . ) ;
[3] TheRule in paragraph (a) does not prohibit representation where neither ques (d) Except as law may otherwise expressly permiawser

tions of client loyalty nor protection of confidential information are presenteccurrentlyserving as a public fi€er or employee:

Whereone lawyer in a firm could notfettively represent a given client because of . . i : i

strongpolitical beliefs, for example, but that lawyer will do no work on the case and (1) s subject to SCR 20:1.7 and SCR 20:1.9; and

the personal beliefs of the lawyer will not materially limit the representation by others (2) shall not:

in thefirm, the firm should not be disqualified. On the other hand, if an opposin & L . . .

partyin a case was owned by a lawyer in the law firm, and others in the firm wouid (i) participate in a matter in which the lawyer participated per

be materially limited in pursuing the matter because of loyalty todkater, the per sonallyand substantially while in private practice or nongovern

sonaldisqualification of the lawyer would be imputed to all others in the firm. .

[4] TheRule in paragraph (a) also does not prohibit representatiothbss in the m_entglel_'nployment, unless the_approprlate_government agency
law firm where the person prohibited from involvement in a matter is a nonlawy&lVvesits informed consent, confirmed in writing; or
suchas aparalegal or legal secretarior does paragraph (a) prohibit representation i ; : ;
if the lawyer is prohibited from acting because of events before the person became (i) negotiate for private employmenith ar.]y person WhO IS
alawyer, for example, work that the person did while a law student. Such persoidyolved as a party or as attorney for a party in a matterhich

however ordinarily must bescreenedrom any personal participation in the matterthe lawyer is participating personally and substantjadycept

to avoid communication to others in tfiien of confidential information that both the . . A .
nonlawyersand the firm have a legal duty to protect. See Rules 1.0 (k) and 53 thata lawyer serving as a law clerk to a judge, other adjudicative

[5] Rule 1.10 (b) operates to permit a law firm, under certain circumstances; to réifficer or arbitrator may negotiate for private employment as per
resenta person with interests directly adverse to those of a client represented by a lvitted by SCR 20:1.12 (b) and subject to the conditions stated in
yerwho formerly was associated with the firm. The Rule applies regardiesenf SCR20:1.12 (b)
theformerly associatethwyer represented the client. Howevke law firm may not s :
represent @ersorwith interests adverse to those of a present client of the firm, which (e) As used in this rule, the term “matter” includes:
would violate Rule 1.7.Moreover the firm may not represent the person where the L . . .
matteris the same asubstantially related to that in which the formerly associated (1) any judicial or other proceeding, application, request for a
lawyer represented thelient and any other lawyer currently in the firm has materiafuling or other determination, contractaim, controversyinves
informationprotected by Rules 1.6 and 1.9 (c). ~tigation, chage, accusation, arrest or other particular matter

[6] Rule 1.10 (c) removes imputation with the informed consent of feetafl cli . . opn .
entor former client under the conditions stated in Rule 1.7. The conditions stated#y0lving a specific party or parties, and
Rule 1.7 require the lawyer to determine that the representatimt [ohibited by i i
Rule 1.7 (b) and that eachfefted client or former client has given informemhsent (2) any c_Jther matter covered by the conflict of interest rules of
to the representation, confirmed in writing. In some cases, the risk may be so sel@Rappropriate government agency

thatthe conflict may not be cured by client consent. &gdiscussion of thefettive- (f) The conflicts of dawyer currently serving as arfioér or
nessof client waivers otonflicts that might arise in the future, see Rule 1.7,-Com .
ment [22]. For a definition of informed consent, see Rule 1.0 (e). employeeof the government are not imputed to the other lawyers

[7] Wherea lawyer has joined a private firm after having represented the goveifl the agency However where such a lawyer has a confticat
ment,imputationis governed by Rule 11Yb) and (c), not this Rule. Under Rulell.1 would lead to imputation in a nongovernment setting, the lawyer

(d), where a lawyer represents the government after having served clients in pri : ‘L . .
practice,nongovernmental employment or in another government agenayer— ‘g’}ﬁ"a” be t'mely screened from any participation in the matter to

client conflicts are not imputed to governméayers associated with the individu which the conflict applies.
ally disqualified lawyer History: Sup. Ct. Order NaD4-07 2007 WI 4, 293 \i¢. 2d xv

[8] Wherea lawyer is prohibited from engaging in certain transactions under RulecaseNotes: Conflict Waivers and the Informed Consent Standard. Pierds. W
1.8, paragraph (k) of thakule, and not this Rule, determines whether that prohibitiopaw, July 2009.

alsoapplies toother lawyers associated in a firm with the personally prohibited 1aw \yjisconsin Committee Comment: Paragraph (f) haso counterpart in the Model

yer. Rules,although it is based on statements made in paragraph [2] of the ABA Com
ment.
SCR 20:1.11 Special conflicts of interest for former and ABA Comment: [1] A lawyer who has served or is currently serving as a public

- officer or employee is personally subject to the Rules of Profess@oduct,
current government officers and employees. (a) Except including the prohibitionagainst concurrent conflicts of interest stated in Rule 1.7.

aslaw may otherwise expressly permit, a lawyer who has formerhyaddition, such a lawyer maye subject to statutes and government regulations

servedas a public dicer or employee of the government: regardingconflict of interest. Such statutes and regulations may circumscribe the
. X extentto which the government agency may give consent under this Rule. See Rule
(1) is subject to SCR 20:1.9 (c); and 1.0(e) for the definition of informed consent.

(2) shall not otherwise represent a client in connection with, g2l Paragraphs (a) (1), (@) (2) and (d) (1) restate the obligations of an individual
awyerwho has served or is currently servingasficer or employee of the govern

matterin WhiCh the lawyer participated personally aembstan menttoward a former government or private client. Rule 1.10 is not applicable to the
tially as a public dicer or employee, unlesbe appropriate gev conflictsof intlert?st z:flddressed by this Rulle. RatpaLagraph (%) sets forth a spe((;jial
i ite i ; ; i dmputationrule for former government lawyers that provides screening an
ernmentagency glyes its informed consent, confirmed in WmeTotice. Because of the special problems raiggdmputation within a government
to the representation. agencyyparagraph (d) does not impute the conflicta tdwyer currently serving as
i i ifi ; officer or employee of the government to other assocgaedrnment dicers or
(b) Wheln a Iawyer];.ls dlsq#alg[eﬁ f;:]oml representatlon_und E’lployeesalthough ordinarily it will be prudent to screen such lawyers.
par.(a), no lawyern a firm with which that lawyer Is associated 3 Paragraph¢a) (2)and (d) (2) apply regardless of whether a lawyer is adverse
may knowingly undertake or continue representation in suchtea former client and are thus desigmed only to protect the former client, but also
. to prevent a lawyer from exploiting publidiee for the advantage of another client.
matterunlesls' . o . . Forexample, dawyer who has pursued a claim on behalf of the government may not
(1) the disqualifiedawyer is timely screened from any partici pursuethe same clairon behalf of a later private client after the lawyer has left gov
pationin the matter and is apportioned no part of the fee therinmentservice, except when authorized to do so bygtheernment agency under
£ - and paragraph(a). Similarly a lawyer who has pursued a claim on behaif pfivate ch
rom; an entmay not pursue the claim @rehalf of the government, except when authorized
(2) writen notce is promply given to the appropriate goverr co sob pareaaph (). At paregrats () (1) and (0) (1), Sl 11015 no
mentagen?y to enable it to ascertain compliance with the -pl’O\?PM] This Rule represents a balancing of interests. On the one hand, tveere
sions of this rule. successivelients are a government agency and another client, public or private, the
(c) Except as law may otherwise expregsiymit, a lawyer |2 g Tt e ol Rt Y e e e o et to o
havinginformationthat the lawyer knows is confidential govern otherclient mightafiect performarice of the lawyerprofessional functions on behalf
mentinformation about person acquired when the lawyer wasf the government. Also, unfair advantage could accrue to the other client by reason
; + ; ; access to confidentigbvernment information about the clienédversary obtain
a DUb“_C oficer or employee, may not repr_esent a prl\_/ate (_:“e le only through the lawyargovernment service. On the other handrulesgow
whoseinterests are adverse to that person in a matter in which glawyers presently or formerly employed by a government agency should not
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be so restrictive as tmhibit transfer of employment to and from the government. The [2] Like former judges, lawyers who have served as arbitrators, mediatiteor
governmentas a legitimate need to attract qualified lawyersvell as to maintain third—party neutrals may be asked to represent a client in a matter in which the lawyer
high ethical standards. Thus a former government lawyer is disqualifigffom  participatedpersonally and substantiallyThis Rule forbids such representation
particularmatters in which the lawyer participatedrsonally and substantiallfhe  unlessall of the partieso the proceedings give their informed consent, confirmed in
provisionsfor screeningand waiver in paragraph (b) are necessary to prevent the digriting. See Rule 1.0 (e) and (b). Other law or codes of ethics governing third—party
qualificationrule from imposing too severe a deterrent against entering public seeutralsmay impose more stringent standaofipersonal or imputed disqualifica

vice. The limitation of disqualification in paragraphs (a) (2) and (d) (2) to mattetisn. See Rule 2.4.

involving a specific party or parties, rather than extending disqualification to all sub [3] Although lawyers who servas third—party neutrals do not have information
stantiveissues on which the lawyer worked, serves a similar function. concerninghe parties that is protected under Rule théy typically owe the parties

[5] Whena lawyer has been employed by one government agency and then mauesbligation of confidentiality unddaw or codes of ethics governing third—party
to a second government agenitynay be appropriate to treat that second agency ageutrals. Thus, paragragt) provides that conflicts of the personally disqualified
another client for purposes of this Rule, as when a lawyer is employecitgpyaad  lawyer will be imputed to other lawyers in a law firm unless the conditions of this
subsequentlys employed by a federal agenciowever because the conflict of paragraphare met.
interestis governed byaragraph (d), the latter agency is not required to screen the[4] Requirements for screening procedures are stated in Rule 1.0 (k). Paragraph
lawyeras paragraph (b) requires a law firm to do. The question of whether two ggw) (1) does not prohibit the screened lawyer from receiving a salary or partnership
ernmentagencies should be regarded as the sameferetif clients for conflict of ~ shareestablished by prior independent agreement, but that lawyer may not receive
interest purposes is beyond the scope of these Rules. See Rule 1.13 Comment@@ipensationlirectly related to the matter in which the lawyer is disqualified.

[6] Paragraphgb) and (cxontemplate a screening arrangement. See Rule 1.0 (K)[5] Notice, including a description of the screened lavigearior representation
(requirements for screening procedures). These paragrapiesmohibit a lawyer — andof the screening procedures employed, generally should be given as soon as prac
from receiving a salary or partnership share established by prior independent agtieableafter the need for screening becomes apparent.
ment, but that lawyer may not receive compensation directly relating the lawyer

compensatioro the fee in the matter in which the lawyer is disqualified. . At ;
[7] Notice, including a description of the screened laviyerior representation SCR 20:1.13 Organlzatlon as_client, (a) A lawyer employed

andof the screening procedures employed, generally should be given as soon as %Eetained by an gani;ation reprgsentbe oganization acting
ticableafter the need for screening becomes apparent. through its duly authorized constituents.

[8] Paragrapl{c) operates only when the lawyer in question has knowledge of the ; : A
information,which means actual knowledge; it does not operate with respect to infor (b) If a Iawyer for an qanlzatlon kn_OWS that_an _f“fer_'
mationthat merely could be imputed to the lawyer - _ _employeeor other person associated with theaorization is

[9] Paragraphga) and (d) do not pr%hlblt a lawyer from jointly represlentmga priengagedn action, intends to act or refusesatth in a matter related
vateparty and ;gﬁ‘é’ﬁ;”dmtfyagﬁccy when doing so is permitted by Rule 1.7 and iy the representation that is a violation of a legal obligation to the

[10] For purposes of paragraph (e) of this Rulématter” may continue in another Organization,or a V_|0|a_t|0n of law 'Wh_|Ch reasonab_ly might be
form. In determining whether two particular matters are the same, the lawyer shaufiputedto the oganization, andhat is likely to result in substan
considerthe extent tavhich the matters involve the same basic facts, the same gal injury to the oganization then the |aWyer shall proceed asis

relatedparties, and the time elapsed. . . . .
reasonablynecessary in the best interest of thgaoization.

SCR 20:1.12 Former judge, arbitrator , mediator or other ~ Unlessthe lawyer reasonably believes that ihet necessary in
3rd-party neutral. () Except as stated in pdd), a lawyer thebestinterest of the ganization to do, the lawyer shall refer
shallnot represent anyone in connection with a matteshich the the matter to higher authority in thegamization, includingif
lawyer participated personally ansubstantially as a judge orwar_rantecby the cwcumstances, to the hl_ghest autho!'lty that can
otheradjudicative dicer or law clerk to such a person or as afActin behalf of the ganization as determined by applicalaie!
arbitrator,mediator or other 3rd—party neutral. (c) Except as provided in pdd), if,

(b) A lawyer shall not negotiate for employment with any per (1) despite the lawyés eforts in accordance with pgb) the
sonwho is involved as a party or as lawyer for a party in a matteighest authority that can act on behalf of trgaaization insists
in which the lawyeis participating personally and substantiallyupon or fails to address in a timely and appropriate manner an
asa judge or other adjudicativefiobr or as an arbitratomediator actionor a refusal to act, that is clearly a violation of,lawd
or other 3rd-partyneutral. A lawyer serving as a law clerk to a (2) the lawyer reasonably believes that the violation is reason
judgeor other adjudicative @iter may negotiate for employmentably certairto result in substantial injury to theganization, then
with a party or lawyemvolved in a matter in which the clerk isthe lawyer may reveahformation relating to the representation
participatingpersonally and substantiallyut onlyafter the law  whetheror not SCR 20:1.6 permits such disclosure, but only if and
yer has notified the judge or other adjudicativéoef. to the extent the lawyeeasonably believes necessary to prevent

(c) If alawyer is disqualified by pafa), no lawyer in a firm substantialnjury to the oganization.
with which that lawyer is associated may knowingly underteke  (d) Paragraph (c) shall not apply with respect to information
continuerepresentation in the matter unless: relatingto a lawyets representatioof an oganization to investi

(1) the disqualifiedawyer is timely screened from any partici gatean alleged violation of lavor to defend the ganization or
pationin the matter and is apportioned no part of the fee themnofficer, employee or other constituent associatéh the oga-
from; and nizationagainst a claim arising out of an alleged violation of law

(2) written notice is promptly given to the parties and any (e) A lawyer who reasonably believes that he or she has been
appropriatetribunal to enable them to ascertain compliance wittischargeecause of the lawyeractions taken pursuantgars.
the provisions of this rule. (b) or (c), or who withdraws under circumstantest require or

(d) An arbitrator selected as a partisan of a party in a-mulBermitthelawyer to take action under either of those paragraphs,
memberarbitration panel is not prohibitécbm subsequently rep Shall proceed as the lawyer reasonably believes necessary to
resentingthat party in the matteprovided that all parties to the @ssuréhat the oganizations highest authority is informed of the
proceedinggive informed consent, confirmed in writing. lawyer’s dischage or withdrawal.

History: Sup. Ct. Order NdD4-07 2007 W1 4, 293 . 2d xv () In dealing with an @anizations directors, dicers,
Wisconsin Committee Comment:Paragraph (a) dérs from the Model Rule in  employeesmembers, shareholders or other constituents, a lawyer

thatthe conflict identified is not subject to waiver by consent of the parties involve; ; ; ; ; [
As such, paragraph [2jf the ABA Comment should be read with caution. Paragrap hallexplain the identityf the client when it is apparent that the

(d) differs in that written consent of the parties is required. organization'sinterests are adverse to those of the constituents
ABA Comment: [1] This Rule generally parallels Rule 1.1The term “person  with whom the lawyer is dealing.

ally and substantially” signifies that a judge who was a member of a multimember . . .

court,and thereafter left judicial fife to practice lawis not prohibited from repre (9) A lawyer representingn oganization may also represent

sentinga client inla mﬁttefr perLding ifn the cmért, but in whi(c:ih tge former judge did rar}y of its directors, dfcers, employees, membes)areholders

participate. So also the fact that a former judge exercised administrative responsityi ; ; i

ity in a court does not prevent the former judge from acting as a lawyenatter S&l other (_:ongtltuents, SUbJeCt to the provisions (.)f 303'7' .lf

wherethe judge had previously exercised remote or incidental administrative-respHi€ Organizations consent to the dual representation is required by

sibility that did not ct the merits. Compare the Comment to Rulé.1The term  SCR20:1.7, the consent shall be given by an appropoifitéal

“adjudicativeofficer” includes such ditials as judges pro tempore, referees, speci i ati S .
mastershearing diicers and other parajudicialfifers, and also lawyers who 'servead)f the oganization other than the individual whotdsbe repre

aspart—time judges. Compliance Canons A (2), B (2), and C d¥itieel Code of  Sentedor by the shareholders.

Judicial Conduct provide that a part-time judge, judge pro tempore or retired judge ; ; iQi i

recalledto active service, may not “act as a lawyer in any proceeding in which h% (h) NOtWIthStandm.g other pl’OVIS_IOfIﬁ this rule, a lawyer
servedas a judge or in argther proceeding related thereto.” Although phrasderdif Shallcomply with the disclosure requirements of SCR 20:1.6 (b).
ently from this Rule, those Rules correspond in meaning. History: Sup. Ct. Order Nd)4-07 2007 WI 4, 293 \ié. 2d xv
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CaseNotes: A former director cannot act on behalf of a client corporation and [8] A lawyer who reasonably believes that he or she has been distdHmecause
waivethe lawyer—client privilege. Even thougbcuments were created during theof the lawyers actions taken pursuant to paragraph (ig)pror who withdraws in
former director's tenure as a directa formerdirector is not entitled to the docu circumstanceshat require or permit the lawyer to take action ureirer of these
mentsin the corporate lawyts files. Lane vSharp Packaging Syster@®02 WI 28§  paragraphsmust proceed as the lawyer reasonably believes necessary to assure that

251Wis. 2d 68640 N.w2d 788 the organizations highest authority is informed of the law\sedischage or with
DealingFairly With an Unrepresented Person. Kempinens. Waw Oct. 2005.  drawal. ) o )
WhatAre the Tust Account Recordkeeping Requirements? Dietricis. Waw GovernmentAgency [9] The duty defined in this Rule applies to governmental
2007. organizations.Defining precisely the identity of treient and prescribing the result
Note: The above annotations cite to SCR 24s it existed prior to the adoption g obligations of such lawyers may be moréiglifit in the government contextand
of Sup. Ct. Order No.04-07 is a matter beyond the scope of these Rules. See Scope [18]. Although in some cir

Wisconsin Committee Comment:Paragraph (h) dirs from the Model Rule and Sumstanceshe client may be a specific agenitynay also be a branch of govern
calls attention to the mandatorgisclosure provisions contained inidtbnsin ~ Ment,such as the executive branch, or the government as a whole. For example, if
SupremeCourt Rule 20:1.6 (b). the action or failure to act involves the head of a bureau, either the department of

ABA Comment: The Entity as the Client[1] An organizational client is a legal which the bureau is a part or the relevant branch of governmapnbe the client for

entity, but it cannot acexcept through its fi€ers, directors, employees, sharehoIder&’%_’f.rp.oIseg‘)f thisRule. {\/lloreovenn ahmatter |tr;]vo!vmg tdhe con?ucLFfPovae;tnment
andother constituents. @fers, directors, employees and shareholders are the cofllTicials, @ government lawyer may have authority under applicable lawestion

stituentsof the corporate ganizational client. The duties defined in this Commenl%UChcondUCI more extensively than that of a lawyesfprivate aganization in simi

apply equally to unincorporated associations. “Other constituents” as used in %circumstances. Thus, when the client is a governmergahization, a dferent

Commentméans the positions equivalent téagrs, directorsemployees and share Palancemay be appropriate between maintaining confidentialitysasdring that the

holdersheld by persons acting forganizational clients that are not corporations. \glr?ngft;llact IS preverrteddog riﬁt'f'ed' for pub![lc blusnjess]l? involved. In adtc)iltlon,
X o . : utiesof lawyers employed by the government or lawyensilitary service may be

[2] Whenone of the constituents of arganizational client communicates witie " . f e .

organization’dawyer in that persos’oiganizational capacifghe communication is defc|r|1e¢_jby statt#tef and r,egglalt'og'o T_H:S Rule dt(_Jes nothllmltﬂghat aytht;mg’r _S:;ope.

protected by Rule 1.6. Thus, by way of example, if ganizational client requests arlfygng be awyerds oe.t[ t% eref are |m%?dvl\;en t‘.?a"'fa “I)n Sn ﬁr' .

its lawyer to investigate allegations of wrongdoing, interviews made in the courseeéfm?y e &r Iecome ah velzjsedol 0Se 0 onet.?r " (ﬁons i uten S't tﬂ slu.c <

thatinvestigation between the lawyer and the clieethployees or other constituents cumstanceshe lawyer should advise any constituent, whose interest the Iimdeer

are coveretby Rule 1.6. This does not mean, howeteat constituents of angani- adverseo that ofthe oganization of the conflict or potential conflict of interest, that

ationalclient are the clients of the lawyeFhe lawyer may not disclose to such-con thelawyer cannot represent such constituent,taatisuch person may wish to obtain
zal ! ' Wy Wy 4 : Y dependentepresentation. Care must be taken to assure that the individual under

stituentsinformation relating to the representation except for disclosures explicit! ] h ° Al
or impliedly authorized by the ganizational client in ordeo carry out the represen sgandsthat, when there is such adversity of interest, the lafaydhe oganization
cannotprovide legal representation for that constituent individual, and that discus

tationor as otherwise permitted by Rule 1.6. ¢ bet the | for th izati d the individual t be Drivi
[3] Whenconstituents of the ganization make decisions for it, the decisions-ordi >'0NS between the lawyer for theganization and the individual may not be privi
narily must be accepted by the lawyer even if their utility or prudence is doubtfUf: . . -
Decisionsconcerning policy and operations, including ones entailing serious risk, ard 1] Whethersuch a warning should be given by the lawyer for tyemization
notas such ifihe lawyets province. Paragraph (b) makes cleaweverthat when 10 any constituent individual may turn on the facts of each case.
the lawyer knows that the ganization idikely to be substantially injured by action  Dual Representation.[12] Paragraph (g) recognizes that a lawyer for aa-or
of an oficer or otherconstituent that violates a legal obligation to thgaoization ~ Nizationmay also represent a principafioér or major shareholder
or is in violation of law that might be imputed to thgamization, the lawyer must ~ Derivative Actions. [13] Under generally prevailing lavthe shareholdersr
proceedhs is reasonably necessary in the best interest ofghmization. As defined memberf a corporation may bring suit tompel the directors to perform their legal
in Rule 1.0 (f), knowledge can be inferred from circumstances, and a lawyer car@@igationsin thesupervision of the ganization. Members of unincorporated asso
ignorethe obvious. ciationshave essentially the same right. Such an action may be brought nominally
[4] In determininghow to proceed under paragraph (b), the lawyer should give d¥ the oganization, but usually is, in fact, a legal controversy over managerent
consideratiorto the seriousness of the violation and its consequencesspansi ~ the oganization. ) o
bility in the oganization and the apparent motivation of the person involved, the poli [14] The question can arise whether counsel for tigawization may defend such
ciesof the oganization concerning such matters, and any other relesastder ~ anaction. Theproposition that the ganization is the lawy&s client does not alone
ations. Ordinarily, referral to a higher authority would be necessally some  resolve the issueMostderivative actions are a normal incident of agaoization’s
circumstanceshowevey it may be appropriate for thewyer to ask the constituent affairs,to be defended by thegamizations lawyer like any other suit. Howeyér
to reconsider the matter; for example, if the circumstances invatemstituen  the claim involves serious chges of wrongdoing by those in control of thgaiza-
innocentmisunderstanding of law and subsequent acceptance of the'tamgiéce,  tion, a conflict may arise between the lawsgedluty to the @anization and the law
the lawyer may reasonably conclude that the best interest ofjéirtization does not  yer’s relationship with theboard. In those circumstances, Rule 1.7 governs who
requirethat the matter be referred to higher authoritya constituenpersists in con  shouldrepresent the directors and thgantization.
ductcontrary to the lawyés advice, it will be necessary for the lawyer to take steps
to have the matter reviewed by a higher authority in thargeation. If the matter . : ; [ :
is of suficient seriousness and importance aancy to thevmanization, referral to SCR 29'1'14 Cl_'ent with diminished capacity L @ When
higherauthority in the ayanization maye necessary even if the lawyer has not-coma client’s capacity to make adequately considered decisions
inmizath sk of revealng nfomation relating fo the reprecentation to pereoqg T CuOMWith a representation Biminished, whether because
outsidethe oganization. Even in circumstances where a lawyer is not obliggted ot minority, mental impairment or fOI: some Q'[h‘QB.SOﬂ, the |aW.
Rule1.13 to proceed, a lawyer may bring to the attention ofganrational client, yer shall, as far as reasonably possible, maintain a normal client—
includingits highest authoritymatters that the lawyer reasonably believes to be i i i i
sufficientimportance to warrant doing so in the best interest of tj@naration. ‘Thwyer relationship with the client. . .
[5] Paragraplib) also makes clear that wheisiteasonably necessary to enable  (b) When the lawyer reasonably believes that client has
the organization taaddress the matter in a timely and appropriate mattiestawyer — diminishedcapacityis at risk of substantial physical, financial or

mustrefer the matter to higher authoriincluding, if warranted by the circum : : ;
stancesthe highest authority that can act on behalf of tgamization undeapplica other harm unlesaction is taken and cannot adequately actin the

blelaw. The oganizations highestuthority to whom a matter may be referred-ordi Client’s own interest, the lawyer may take reasonably necessary
narily will be the board of directors or similar governing hoéiowever applicable eﬁ)rotectiveaction, including consulting with individuals or entities

law may prescribe that under certain conditions the highest authority reposes e . . f
where,for example, in the independent directors of a corporation. ﬁ%‘t have the ab”'ty to take action to protect the client and, in

Relation to Other Rules. [6] The authority and responsibility provided in this appropriatecases, seeking the appointment of a guardian ad litem,
Ruleare concurrent with the authority and responsibility provided in other Rules. dbnservatoor guardian.
particular this Rule does not limit or expand the lawgeesponsibilityunderRules . . . . .
1.8,1.16, 3.3 on.1. Paragraph (c) of this Rule supplements Rule 1.6 (b) by providing (C) Information relating to the representation of a client with
anadditional basis upon which the lawyaay reveal information relating to the vep diminishedcapacity isprotected by SCR 20:1.6. When taking

resentationput does not modifyrestrict, or limit the provisions of Rule 1.6 (b) : ; [ ;
(1)-(6). Under paragraph (c) the lawyer may reveal such information only when t%OteCtlve action pursuant to pa(b), the IaWyer 1S |mp||edly

organization'shighest authority insists upon or fails to address threatened or ongo@tithorizedunder SCR 20:1.6 (a) to reveal information about the
actionthat is clearly a violation of lavand then only to the extent the lawyeason — client, but only to the extent reasonably necessary to protect the
ably believes necessary to prevent reasonably certain substantial injury tgahe %(LJ' t” int t
nization. It is not necessary that the lavgeservices be used in furtherance of th 'en sinterests.
violation, but it is required that the matter be related to the lawyepresentation ~ History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 ¢. 2d xv
of the oganization. If the lawyeés services are being used by agamization to fur ABA Comment: [1] The normal client-lawyer relationship is based on the
ther a crime or fraud by thegamization, Rules 1.6 (b) (2) and 1.6 (b) (3) may permiassumptiorthat the client, when properly advised and assisted, is capable of making
thelawyer to disclose confidential information. In such circumstances Rule 1.2 @cisionsabout important matters. When the client is a minor éersufom a dimin
may also be applicable, in which event, withdrawal frire representation under ishedmental capacityhowevey maintaining the ordinary client-lawyeglationship
Rule1.16 (a) (1) may be required. may not be possible in all respects. In particudaseverely incapacitated persoay

[7] Paragrapl{d) makes clear that the authority of a lawyer to disclose informatidraveno power to make legally binding decisions. Nevertheless, a client with-dimin
relatingto a representation in circumstandescribed in paragraph (c) does not applyished capacity often has the ability to understand, deliberate apdneach conclu
with respect to information relating to a lawysengagement by angamization to  sionsabout matters &fcting the clieng own well-being. For example, children as
investigatean alleged violation of law or to defend thgamization or amfficer,  youngas five or six yearsf age, and certainly those of ten or twelve, are regarded
employeeor other person associated with thgamization against a claim arisingt ~ as having opinions that are entitled to weight in legal proceedings concerning their
of an alleged violation of lawThis is necessary in order to enablganizational ci  custody. So also, iis recognized that some persons of advanced age can be quite
entsto enjoy the full benefits of legal counsel in conducting an investigation eapableof handling routine financial matters while needing special legaéction
defendingagainst a claim. concerningmajor transactions.
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20:1.14
[2] Thefact that a client stérs a disability does not diminish the lawseobliga (2) “Fiduciary” means an agent, attorney—in—fact, conserva

tion to treat the client with attention and respect. Even if the person has efegal : : : o
sentativethe lawyer should as far as possible accord the represented person the sttg{us guardlan, personal representative, specnal administrator

of client, particuiarly in maintaining communication. trustee,or other position requiring the lawyer to safeguard the
[3] Theclient may wish to have family membersotiner persons participate in-dis propertyof a 3rd party

cussions with the lawyeMWhen necessary to assist in the representétiepresence s . " . .

of such persons generally does néeetfthe applicability of the attorney—cliegwi- (3) “Fiduciary account” means an account in which the lawyer

dentiaryprivilege. Nevertheless, the lawyer must keep the diinterests foremost  depositsfiduciary property

and, except for protective action authorized under paragraph (b), must look te the cli i . N .

ent,and not family members, to make decisions on the ciéetalf. (4) “Fiduciary property” means funds or property of a client

h[4]Ig a(:sga!lrelpreksieniﬁtive hakeactiylpeerf\ arépoi_n_ted for tfge r::Iiﬁntf, tt'f:e I?wyteror 3rd party thais in the lawyels possession in a fiduciary capac

shouldordinarily look to the representative for decisions on behalf of the client. ; ; ; _

matters involving a minpwhether the lawyer should look to the parents as naturLEIy thatdlre_Ctly a_nses in the Cqurse of,orasa re_su”_Of' a lawyer

guardiansnay depend on the type of proceeding or matter in which the lawyer is régient relationship or an appointmesyt a court. Fiduciary prep

resde_ntinghe n;:norhlf the Ia&/yyer_ reprﬁ;/nts tr}e gue;]rdian %s distinct frhomI the warérty includes. but is not limited to property held as agent

andis aware that the guardian is acteadyersely to the warslinterest, the lawyer - . AN

may have an obligation to prevent or rectify the guardianisconduct. See Rule 1.2 attorney—in—factconservatqrguardian, personal representative,

(d). specialadministratoror trustee, subject to the exceptidenti
Taking Protective Action.[5] If a lawyer reasonably believes that a client is at risjed in sub (k)

of substantial physical, financial or other harm unless action is taken, and that a nor o oo .

mal client-lawyer relationship cannot be maintained as provided in paragraph (a) (5) “Financial institution” means a bank, savings bank, trust

becausehe client lacks sfitient capacity to communicate or to make adequately_:ompany credit union savings and loassociation. or invest

considerediecisions in connection with the representation, then paragraph {b) per R S X . !

mits the lawyer to take protectiveeasures deemed necess@yich measures could Mmentinstitution, including a brokerage house.

include: consulting with family members, using a reconsideration period to permit (6) “Immediate family member” mearbe lawyets spouse
clarificationor improvement of circumstances, usirgduntary surrogate decision— !

making tools such as durable powers of attorney or consulting with support grougRild, stepchild,grandchild, sibling, parent, grandparent, aunt,
professionabervices, adult-protective agencies or other individorémtities that - uncle, niece, or nephew

havethe ability to protect the client. In taking any protective acttwn|awyer should “ “ -

be guided by such factors as the wishes values of the client to the extent known, (7) “Interest on Lawyer flist Account or “|IOIA account

theclient's best interests and the goals of intruding into the dieletision-making meansa pooled interest—bearing or dividend—paying draft trust

autonomyto the least extent feasible, maximizing client capacities and respecting :
client's family and social connections. HEcount, separate from the lawysr business and personal

[6] In determining the extent of the clientiminished capacitshe lawyer should accounts. An |OLTA account must be established in an TBL

considerand balance such factors as: the cléeability to articulate reasoning lead participatinginstitution pursuant to SCR 20:1.15 (cm) (1) and (2),

ing to a decision, variability of state of miathd ability to appreciate consequences, : .
of a decision; the substantive fairness of a decision; and the consistency of a dec@Bq may contain only fundhat cannot earn income for the bene

with the known long-term commitmerdsd values of the client. In appropriate cir fit of the client or 3rd party in excess of the cdstsecure that
cumstancesthe lawyer may seek guidance from an appropriate diagnostician. jncome. Typical funds that would be placed in an MLaccount

[7] If a legal representative hast been appointed, the lawyer should conside :
whetherappointmenbf a guardian ad litem, conservator or guardian is necessaryr{&dUde earnest monies, loan proceeds, settlement proceeds,

protectthe clients interests. Thus, if a client with diminished capacity has substant@dllection proceeds, cost advances, adlance payments for

propertythat should be sold for tialient's benefit, ébctive completion of the trans  faasthat have not yet been earned. AnTAlaccount is subject

action may require appointment of a legal representative. In addition, rules ef proce L. ' .

dure in litigation sometimes provide that minors or persons with diminished capadi®y the provisions of SCR Chapter 13 and the trust account-provi

mustbe represented by a guardian or next friend if they do not have a general gugtensof subs. (a) to (i), including the |IOA account provisions

ian. In many circumstancespwever appointment of a legal representative may beg sub. (cm)

moreexpensive or traumatic for the client than circumstances in fact require. -Eval :; ' )

tion of such circumstances is a magetrusted to the professional judgment of the (7m) “IOLTA participa’[ing institution” meana financial inst

lawyer. In considering alternatives, howevtire lawyer should be aware of any law 4, 4+ : e |

thatrequires the lawyer to advocate the least restrictive action on behalf of the cIiéH’Elon that VOIUHtat_‘"yOﬁers IOLTA accounts and Cel’t_IerS toigy
Disclosureof the Client's Condition. [8] Disclosure of the clierg’diminished TAF annually thait meets the IOLA account requirements of

capacitycould adversely &ct the cliens interests.For example, raising the ques SCR20:1.15 (cm) (3) to (6) and that it reports overdrafts on draft

tion of diminished capacity could, in som&gcumstances, lead to proceedings for, - -
involuntarycommitment. Information relating to the representation is protected IW"SI[ accounts and draft f'dUCIary accounts of laWyerS and law

Rule 1.6. Therefore, unless authorized tosdo the lawyer may not disclose suchfirms to the ofice of lawyer regulation, pursuant to the financial

information. When taking protective action pursuant to paragraph (b), the lasvyer itution’ i QBM}' i -
impliedly authorized to make theecessary disclosures, even when the client direc pstitution's agreements with tho ersand law firms. W6

the lawyer to the contraryNeverthelesggiven the risks of disclosure, paragraph (c) |AF shall confirm the accuracy of the certifications podlish,

limits what the lawyer may disclose in consulting with other individuals or entitiegt least annuallya list of IOLTA participating institutions.

or seeking the appointment of a legal representative. At theleasy, the lawyer 8) “P | blei " . h
shoulddetermine whether it is likely that the person or entity consulted with will act (8) “Properlypayableinstrument” means an instrument that,
iﬁldvers§ly tO_tt,he Qliem’ir;terests before discqzsigl% gj?ttters related tolitvet. The  if presented in the normal course of business, is in a form requiring
awyer’s position in such cases is an unavoidal one. ;

EmergencyLegal Assistance[9] In anemegency where the health, safety or apaymempursuant to the laws of this state. . )
financial interest of a person with seriously diminished capacity is threateitied (9) “Trust account” means an account in which the lawyer
imminent and irreparable harm Jawyer may take legal action on behalf of such Hepositstrust propert
personeven though the persontsable to establish a client-lawyer relationship or p property )
to ntlgke C:,r express dc?n,tsr;derett?1 J;ldgmer:ttjs hati?ﬁt the nmtﬁeg th?h rt)ﬁrslon or (10) “Trust property” means funds or property of clientSror
anotheracting in good faith on that perserbehalf has consulted wi e lawyer ; [ i i ; ; _
Evenin such an emgency howeverthe lawyer should not act unless the lawyer reapartles’[h_at IS "_1 th? laWyé_s po_ssessmn in connection with a-rep
sonablybelieves that the person has no other layjagent or otherepresentative resentationwhich is not fiduciary property
available. The lawyeshouldtake legal action on behalf of the person only to the WAL 11 :
extentreasonably necessary to maintain the status quo or otherwise avoid imminent(ll) WisTAF" means the Wéconsin Tust Account~ounda
andirreparable harm. A lawyer who undertakes to represent a person in sagh antion, Inc.
gentsituation has the same duties under these Rules as the lawyer would with respe:

i a dlient. To) SEGREGATIONOF TRUSTPROPERTY. (1) Separate account.

[10] A lawyer who acts on behalf of a person with seriously diminished capacfy lawyer shall hold in trust, separate from the las/ewn prop
in an emagency should keep the confidences of the person as if dealing with a cliestty, that property of clients and 3rd parties that is in the lawyer

disclosingthem only to theextent necessary to accomplish the intended protectiy, e ; ; : :
action. The lawyer should discloge any tribunal involved and to any other counsel‘ijosseSSIorm connection with a representation. All fundsclof

involvedthe nature of his or her relationship with the person. The lawyer should t&atsand 3rd parties paid to a lawyer or law filmtonnection with
stepsto regularize the relationship or implement other protective solutions as soffepresentation shall be deposited in one or more identifiable trust

aspossible. Normallya lawyer would not seek compensation for such gemey
actionstaken. accounts.

. (2) Identification of account. Each trust account shall be
SCR 20:1.15 Safekeeping property; trust accounts  and  clearly designated as a “Client Account,” artist Account,” or

fiduciary accounts. (a)  DerINITIONS. In this section: wordsof similar import. The account shall be identified as such
(1m) “Draft account’means an account upon which funds aren all account records, including signature cards, monthly-state
disbursedhrough a properly payable instrument. ments,checks, and deposit slipgn acronym, such as “IIA,”
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“IOTA,” or “LTAB,” without further elaboration, does not clearly (c) TYPESOFTRUSTACCOUNTS. (1) IOLTA accountsA lawyer
designatehe account as a client account or trust account. or law firm who receives client or 3rd-party funds that the lawyer
(3) Lawyerfunds. No funds belonging to the lawyer or lawor law firm determines to be nominal in amount or that are
firm, except funds reasonably Baient to pay monthly account expectedo be held for a short period of time such that the funds
servicechages, may be deposited or retained in a trust accouggnnotearn income for the benefit of the client or 3rd panty
(4) Unearned fees and cost advandexceptas provided in €xcesf the costs to secure that income, shall maintain a pooled
par.(4m), unearned fees and advanced payments of fees shailfrest-bearingr dividend-paying draft trust account in an
heldin trust until earned by the lawyemd withdrawn pursuant IOLTA participating institution.
to sub. (g). Funds advanced by a client or 3rd party for payment(2) Non—-IOLTA accounts.A lawyer or law firm who receives
of costs shall be held in trust until the costs are incurred. client or 3rd—party funds that the lawyer or law firm determines
(4m) Alternative potection for advanced fee lawyer who to be capable of earning income for the benefit ottieat or 3rd
acceptsadvanced payments of fees niposit the funds in the party shall maintain an interest-bearing or dividend—paying non-
lawyer’s business account, provided that review oflgveyers |OLTA trust account. A non-IOIA trust account shall be estab
feeby a court otompetent jurisdiction is available in the proceedishedas any of the following:
ing to which the fee relates, or provided that the lawyer complies a. a separate interest-bearimg dividend—-paying trust
with each of the following requirements: accountmaintained for the particular client or 3rd pathe inter
a. Upon accepting any advanceayment of fees pursuant toestor dividends on which shall be paid to the client or 3rd party
this subsection, théawyer shall deliver to the client a notice inless any transaction costs;

writing containing all of the following information: b. a pooled interest-bearing or dividend—paying trust account
1. the amount of the advanced payment; with sub—accounting by the financiaktitution, the lawyeror the
2. the basis or rate of the lawiefee; law firm that will provide for computation of interest or dividends

earnedby each cliens or 3rdparty’s funds and the payment of the

3. any expenses for which thg cl!ent will be responsible; interestor dividends to the client or 3rd pargss any transaction
4. that the lawyer has an obligation to refund any unearnggq;o.

advancedee, along witran accounting, at the termination of the . N .
representation: c. an income—generating investment vehicle selected by the

. hat he avyer s required o subit any uesoled s 21 SSSOTLSA e whten ectons fom e
\?vtr)gtlgrghneotfiig toc; g:]nc(ﬂn; d?srblltjigtllc;r;] &N fthin 30 days of receivin hallbe paid to the client or 3rd party or as directed by the court
pute, or other tribunal, less any transaction costs;

Iawgér;hf‘fjr?g 'flg)r/ 3{;2,? pcrg?géggnﬁilfe tﬁec:gmglgﬁ!\{gsg?g\?ige d. an income generati_ng investment vehicle_ selected by the
qawyerto protectand maximize the return of funds in a bankruptcy

refundof unearned advanced fees, tate,which investment vehicle is approved by the trustee

. Upon termination of the representation, the lawyer Sh%fmkruptcyand by a bankruptcy court ordepnsistent with 1
deliverto the client in writing all of the following: S.C.s. 345 or

1. a final accountingor an accounting from the date of the
lawyer’s most recenstatement to the end of the representatio

regardingthe clients advanced fee paymeaith a refund of any arenot eligible for deposit in an IQIA account because they are

unearneda_dvancec_i fees; ) . neithernominalin amount nor expected to be held for a short term
2. notice that, if the client disputes the amount of the fee agichthat the funds cannot earn income for the client or 3rd party
wantsthat dispute to be submitténl binding arbitration, the client j, excess of the costs to secure the income, provided that such
mustprovide written notice of the dispute to tagvyer within 30 gccounthas been designated in speaifidtten instructions from
daysof the mailing of the accounting; and the client or 3rd party
3. notice that, if the lawyer is unable to resolve the dispute to (3) Selection of accountin deciding whether to use the

the satisfaction of the client within 30 days after receniogice 0o ntspecifiedin par (1) or an account or investment vehicle

of the dispute from the client, the lawyer shall submit the d'SpUzﬁecifiedin par (2), a lawyer shall determine, at the time of the

to binding arpltratlon. ) . ) . depositwhether the client or 3rd party funds could be utilized to
_ €. Upon timely receipt of written notiaef a dispute from the nrovidea positive net return to the client or 3rd party by taking into

client, the lawyer shall attempt to resolve that dispute with the Cﬁonsideratiorall of the following:

ent,and if the dispute is not resolvatie lawyer shall submit the a. theamount of interest, dividends, or other income that the

disputeto binding arbitration with the State Bar Fee Arbitratio : :
Programor a similar local bar association program withirda9s fundswould earn or pay during the period foeds are expected

of the lawyets receipt of the written notice of dispditem the cl to be on deposit; o o .
ent. b. the cost ofestablishing and administering a non-TaL
d. Upon receipt of an arbitration award requiring the lawydfStaccount, including the cost of the lawjgeservices anthe

to make a payment to the client, the lawyer ghayl the arbitration Costof preparing any tax repqrts required for income accruing to
awardwithin 30 days, unless the client faitsagree to be bound aclients or 3rd pf':l'rtyé beneflt, S
by the award of the arbitrator - C the capabilityof the flnancal institution, Iawyepr law

(6) Trust property other than fundsnlessthe client other firm to calculate angay interest, dividends, or other income to
wise directs in writing, a lawyer shall keep securities in beardidividual clients or 3rd parties; and
form in a safe deposthiox at a financial institution authorized to ~ d. any other circumstance thateststhe ability of the clieng
do business in \iéconsin. The safe deposit box shall be clear§r 3rd partys funds to earn income in excedshe costs to secure
designateds a “Client Account” or “flust Account.” The lawyer suchincome for the client or 3rd party
shall clearly identify and appropriately safeguard other property (4) Professional judgmenthe determinationvhetherfunds
of a client or 3rd party to be invested could be utilized to provide a positive net réturn

(7) Multi-jurisdictional practice.If a lawyer also licensed in theclient or 3rd party rests in the sound judgment of the lawyer
anotherstate is entrusted with funds or property in connectiasr law firm. If alawyer acts in good faith in making this deter
with a representation in the other state, the provisions of this radnation,the lawyer is not subject to any aparof ethical impre
shallnot supersede the applicable rules of the other state.  priety or other breach of the Rules of Professional Conduct.

e. a draft account or other account that does not bear interest
Br pay dividends because it holds fundsl#veyer has determined
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(cm)  INTEREST ON LAwWYER TRusT Account (IOLTA) TAF, which shall be considered the beneficial owner of the earned
REQUIREMENTS. An IOLTA account must meet the followinginterestor dividends, pursuant to SCR Chapter 13.
requirements: b. ‘Interest and dividend requirements.” An [@Laccount

(1) Location. An IOLTA account shall be held in an IDA  shall bear the highest non-promotional intenege or dividend
participatinginstitution that shall comply with location require that is generally available to non—IDA customers at the same
mentsof sub. (e) (1). branchor main ofice location when the IOTA account meets or

(2) Certification by IOITA participating institutions.a. Each ~exceedsthe same eligibility qualifications, iny including a
IOLTA participating institution shall certify to MTAF annually ~minimum balance, required at that same branch or mdiceof
thatthe financial institution meets the requirements of sub. (c@cation. In determining the highest rate or dividend available, the
(3) to (6) for IOLTA accounts and that it reports overdraftedeaft |OLTA participating institution may consider factorsaddition
trust accounts and draft fiduciary accounts of lawyers and lgi@the IOLTA account balance that are customarily considered by
firms to the ofice of lawyer regulation, pursuant to the institutheinstitution at that branch or mainfioe location when setting
tion's agreements withthose lawyers and law firms. i$TAF  interest ratesr dividends for its customers, provided the institu
shall by rule adopted under SCR 13.03(1) establish the datetign does not discriminate between M@Laccounts and accounts
which IOLTA participating institutions shall certify their com of non—IOLTA customers and that these factors do not include that
pliance. theaccount is an IOTA account. HowevetOLTA participating

b. WisTAF shall confirm annuallyby a date established byinstitutionsmay voluntarily choose to pay higher rates.

WisTAF by rule adopted under SCR 13.03 (1), the accuracy of a . ‘IOLTA account.” An IOITA participating institution may
financial institution’s certification under sub. (cm) (2) a. byestablishan IOLTA account as, oconvert an IOTA account to,

reviewingone or more of the following: any of the following types of accounts, assuming the particular
1. the IOLTA comparability rate information forsubmitted financialinstitution atthat branch or main fife location ofers
by the financial institution to V¥TAF; theseaccount typeto its non—-IOIA customers, and the particu

4Jrﬂlr IOLTA account meets the eligibility qualifications to be estab
iIshed as this type of account at the particular branch or main

. . . . . office location:
3. other publicly or commercially available information

regardingproducts and interest rates available at the financial +- & Pusiness checking account withariomated or other
institution. automaticinvestment sweep feature into a daily financial institu

. tion repurchase agreement or open—end money mankét A
c. WIisTAF shall publish annuallyno later than the date on 4., fi ol i atit (i ;
which the state bar mails annual dues state mbers of daily financial institution repurchase agreement must be invested

the b list of all fi ‘al instituti that h tified in United States government securities. An open-faodey
e coeh o o AR e e " haretund must conist ol danted states governmen
tions. WiSTAF shall update the published list located o securitiesor repurchase agreements fully collateralized by United

ite to add | firmeDLTA Hicioating instituti d Stateggovernment securities, or both. In this subd. c. 1., “United
Site Lo add newly contirmet participating InStitutions and gateqyovernment securities” include securities of government-
to remove financial institutionthat WSTAF cannot confirm as

IOLTA ticinating instituti sponsorecentities, such as, but not limited to, securities of, or
participating Institutions. backedby, the federal national mortgage association, the gevern

d. Prior to remOVin@ny financial institution from the list of ment national mortgage association, and teeeral home loan
IOLTA participating institutions or failing to include any financiainortgagecorporation;

institutionon the list of IOMA participating institutions, VWTAF
shallfirst provide the financial institution with notice andféuf moneymarket or indexed rates;
cient time to respond. In the event a financial institutisn . ) . .
removedfrom the list of IOMTA participating institutions, - 3. an interest-bearing checking account such as a negotiable
TAF shall notify the dice of lawyer regulation and provide thatorder of withdrawal (NOW) accounbr business checking
office with a list of the lawyerand law firms maintaining IO1A ~ @ccountwith interest; and
accounts athat financial institution. The fiée of lawyer regula 4. any other suitable interest-bearing or dividend-paying
tion shall notify those lawyers and law firms of the removahef accountoffered by the institution to its non—I@A customers.
financialinstitution from the list, angrovide time for those law d. ‘Options for compliance.” 1. An IQIA participating inst
yersand law firms to move their IJIA accounts to an IOIA par  tution may establish the comparable product for qualifying
ticipating institution. IOLTA accounts, subject to the direction of the lawyer or law firm;

e. Lawyers and law firms shall be entitled to rely on the most,
recentlypublished list of OLTA participating institutions for pur 2. an IOLTA participatinginstitution may pay the highest
posesof compliance with sub. (c) (1), except when thiicefof  non—promotionainterest rate or dividend, as definadsub. (cm)
lawyer regulation notifies the lawyer or law firm of removal, in(4) b., less any allowable reasonable felaged in connection
accordancevith sub. (cm) (2) d. with the comparable highest interest rate or dividend product, on

(3) Insurance and safetgquirements.a. An IOITA partici-  the IOLTA checking account in lieu of actually establishthg
pating institution shall comply with the insurance and safetgomparablehighest interest rate or dividend product.
requirementof sub. (e) (2). e. ‘Paying rates above comparable rates.” AnTi®partici-

b. A repurchase agreement utilized for an TBlaccount patinginstitution may pay a set rate above its comparable rates on
may be established only at an IDA participating institution thelOLTA checking account negotiatedgth WiSTAF that is fixed
deemedo be “well-capitalized” ofadequately capitalized” as overa period of time set by MTAF, such as 12 months.

2. rate and product information published by the financi
institution; and

2. a checking account paying preferred interest rates, such as

definedby applicable federal statutes and regulations. (5) Allowable easonable fees on I@A accounts.a. Allow
c. An open-end money market fund utilized for an TBL ablereasonable fees on an [DA.account shall be as follows:
accountmay be established only at an Lparticipating institu 1. per check chges;

tion in a fund that holds itself out as a money market fund as
defined under the Investment Act of 1940 and, at the time of
investmenthas total assets of at least $250,000,000. 3.

(4) Income equirements.a. ‘Beneficial owner Theinterest 4. sweep fees; _
or dividends accruing on an IGA account, less any allowable 5. an IODA administrative fee approved byi¥VAF; and
reasonable fees, as allowed under (@ shall be paid to &* 6. federal deposit insurance fees.

2. per deposit chges;
fees in lieu of minimum balance;
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b. Allowablereasonable fees may be deducted from interdstn, or any other investment institution financial guaranty insur
earnedor dividends pai@n an IODTA account, provided that such ance. Except as provided in subs. (b) (6) and (cm) (3) b. and c.,
chargesshall be calculated in accordance with anT@®Ipartic-  trustproperty shall be held in an account in which each individual
patinginstitution’s standard practice for non—-1DA customers. owner’sfunds are eligible for insurance.

Feesin excess of the interest earned or dividepdsl on the b. IOLTA accounts shall also comply with the requirements
IOLTA account for any month or quarter shall not be taken frogt sub. (cm) (3).
interest or dividends adnyother IOLTA accounts. No fees that (3) Interest equirementsa. Non—IOTA accounts shall bear

areauthorized undethis subsection shall be assessed againstifaresiat 4 rate ndess than that applicable to individual interest—
deductedrom the principal of any IOIA account. All other fees o ringaccounts othe same type, size, and duration. Al trust
are the responsibility of, and may tieagedto, the lawyer or law 5o ntsshall allow withdrawals or transfers to be made without
firm maintaining the IOTA account. IOIA participating insti  je|aywhenfunds are required, subject only to any notice period
tutionsmay elect to waive any or all fees on Laccounts. 5t the depository institution is required to observe by law

(6) Remittance andeporting equirements.A lawyer or law ; ;
firm shall direct the IOTA participating institution at which the (cmg)'(4|§)tl):.rA accounts shall comply with the requirements of sub.

lawyeror law firm's IOLTA account is located to do all of the-fol
lowing, on at least a quarterly basis:

a. Remit toWisTAF the interest or dividends, less aIIowabIeaccount and no check shall be made payable to “Cash.”
reasonabldees as allowed under p#b), if any on the average - . . :
monthly balance in the account or as otherwise computed ,jn P: Telephone transfersNo deposits or disbursements shall

accordancawith the IOTA participating institutiors standard P€ made to or from a pooled trust account bgl@phondransfer
accountingpractice. of funds. This section does not prohibit any of the following:

b. Provide to VISTAF a remittance report showing for each ~ L+ Wire transfers.
IOLTA account the name of the lawyer or law firm for whose 2. telephone transfers between non-pooled draftramc
IOLTA account the remittance is sent, the ratetgpe of interest Poolednon—draft trust accounts that a lawyer maintains for-a par
or dividend applied, the amount of allowable reasonable feldgular client.
deductedjf any, the average account balance for the period for c. ‘Internet transactions.A lawyer shall not make deposits
which thereport is made, and the amount of remittance attribut® or disbursements from a trust account by way of an Internet

(4) Prohibited transactionsa. ‘Cash.’ No disbursementf
cashshall be made from a trust accoonfrom a deposit to a trust

ble to each IOIA account. transaction.

c. Provide to the depositing lawyer or l&imwn a remittance d. ‘Electronic transfers by 3rd partiesA lawyer shall not
reportin accordance with the participating institut®@miormal authorizea 3rd party to electronically withdraw funds frortrast
proceduredor reporting account activity to depositors. account. A lawyer shall not authorize a 3rd party to deposit funds

d. Respond to reasonable requests froisiMAF for informa  iNto the lawyets trust account through a fowhelectronic deposit
tion neededor purposes of confirming the accuracy of anTAL thatallows the 3rd party making the deposit to withdrawftimels
participatinginstitution's certification. without the permission of the lawyer

(d) PROMPTNOTICEAND DELIVERY OFPROPERTY.(1) Notice and e. ‘Credit card transactions.A lawyer shall not authorize
disbursementUpon receiving funds or other property in whicHransactiondy way of credit card to or from a trust account. How
aclient has an interest, or which the lawyer has received noticeever,earned fees may be deposited by way of credit card to-a law
thata 3rd party has an interest identified by a lien, court ordefer’s business account.
judgment,or contract, the lawyer shall promptly notify ttieent f. ‘Debit card transactions.A lawyer shall not use a debit
or 3rd party in writing. Except as stated in this rule or otherwismrdto make deposits to or disbursements from a trust account.
permittedby law or byagreement with the client, the lawyer shall g, ‘Exception: Collection trust accounts.” Upon demonstrat
promptly deliverto the client or 3rd party any funds or other proping to the dfice of lawyer regulation that a transaction prohibited
erty that the client or 3rd party is entitled to receive. by sub. (e) (4) c., e., or f., constitutes an integral part of the law

(2) Accounting.Upon final distribution of any trust property yer’s practice, a lawyer may petition thafiioé for a separate,
or upon request by the client or a 3rd party havingwnership written agreement, permitting the lawyer to continue to engage in
interestin the propertythe lawyer shall promptly render a fullthe prohibited transactionprovided the lawyer identifies the
written accounting regarding the property exceptedaccount, provideadequate account secuyignd com

(3) Disputes egaing trust ppperty. Whenthe lawyer and Plieswith specific record-keeping and production requirements.
anotherperson othe client and another person claim ownership h. ‘Exception: Fee and cost advances by credit card, debit
interestin trust property identified by a lien, court ordprdg  cardor other electronic deposit.” A lawyer may establish a trust
ment,or contract, the lawyeshall hold that property in trust until account,separate from the lawyerlOLTA accountfor the pur
thereis an accounting and severance of the interests. If a dispptseof receiving legal fees and costs by credit card, debit card or
arisesregarding the division of the propertlze lawyer shall hold otherelectronic deposit, provided that the lawyer complies with
the disputed portion in trust until the dispute is resolved. Disputel of the following:
betweenthe lawyer and a client are subject to the provisions of 1. the separate trust account shall be entitled: “Credit Card
sub.(g) (2). Trust Account”;

(e) OPERATIONAL REQUIREMENTSFOR TRUST ACCOUNTS. (1) 2. |awyer or law firm funds, reasonably feient to coverall
Location. a. Each trust account shall be maintained in a flnanCIﬁiontmy account fees and clygsand, if necessanany dedue
institutionthat is authorized by federal or state taveo business tionsby the financial institution or card issuer from a cliepay
in Wisconsin and that is located inistonsin or has a branch mentby credit card, debit card, or other electronic deposit, shall
office located in Visconsin, and whichgrees to comply with the he maintained in the credit card trust account, and a ledger for
overdraftnotice requirements of sub. (h). accountfees and chaes shall be maintained;

b. In addition to the requirement of subd. a., TAlaccounts 3. each payment of legal fees or costs by credi, debit card
shallbe maintained only at ICIA participating institutions that or other electronic deposit, including, if necessaryeimburse
meetthe IOLTA account requirements under sub. (cm). mentby the lawyer or law firm foany deduction by the financial

(2) Insurance and safetgquirementsa. Each trust account institutionor card issuer from the gross amount of each payment,
shallbe maintained at a financial institution that is insured by ttehall be transferred from the credit card trust account to th@AOL
federaldeposit insurance corporation, the national credion accountimmediately upon becoming available for disbursement
shareinsurance fund, the securities investor protection cofporsubject to the following requirements:
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a. All advanced costs and advanced fees held in trust under(6) Recod retention. A lawyer shall maintain complete
sub.(b) (4) shall be transferred by check to theTAlaccount. recordsof trust account funds and other trust property and shall

b. Earned fees, cost reimbursements, and advanced fees pheservethose records for at least 6 years after the date of termina
aresubject to the requirements of sub. (b) (4m) shall be transfertigth of the representation.
by check to the business account. (7) Production of ecords.All trust account records have pub

4. within 3 business days of receiving actual notice thatlig aspects relatet a lawyets fitness to practice. Upon request
chargebaclor surchage has been made against the crediti  of the ofice of lawyer regulation, or upon direction of the supreme
trustaccount, the lawyer shattplace any and all funds that havesourt, the records shall be submitted to thigcefof lawyer regula
beenwithdrawn from the credit card trust accobptthe financial tion for its inspection, audit, use, and evidence under any -condi
institution or card issuer; and shall reimburse the accourdrfgr tionsto protect the privilege of clients that the court may provide.
shortfallor negative balance caused lshageback or surchge. Therecords, or an audit of the records, shall be produced at any
Thelawyer shall not accept new payments to the credit card trdésciplinary proceedingnvolving the lawyerwhenever material.
accountuntil the lawyer has reimbursed the credit card trutailureto produce the recordenstitutes unprofessional conduct
accountfor the chageback or surchge. andgrounds for disciplinary action.

(5) Availability of funds fordisbursement.a. ‘Standardfor (8) Business accountEach lawyer whaeceives trust funds
trust account transaction#)’ lawye shall not disbure funds shall maintain at least one draft account, other than the trust
from any trust accourt unless the depost from which those funds  account,for funds received and disbursed other than in the law
will be dsbursel has deared and the funds ae available for dis-  yer’strust capacitywhich shall be entitled “Businegscount,”
bursement. “Office Account,” “Operating Account,” or words of similar

b. ‘Exception: real estate transactions.’ In closing a rednport.
estatetransaction, a lawy&s disbursement of closing proceeds (f) RECORD-KEEPINGREQUIREMENTSFORALL TRUSTACCOUNTS.
from funds that are received on the date of the closing, but tifa} Draft accounts.Complete records of a trust account that is a
havenot yet cleared, shall not violate sub. (e) (5) a. if those prdraft account shall include a transaction register; individual client
ceedsaredeposited no later than the first business day followirlgdgersfor IOLTA accounts and other pooled trust accounts;-a led
the closing and are comprised of the following types of funds: gerfor account fees and clgas, if law firm funds arbeld in the

1. a certified check: accountpursuant to sub. (b) (3); deposit recordisbursement

2. a @shiers dheck teller's check bark money order, offi- records;monthly statements; and reconciliation reports, subject to

cial bark ched or eectront transfe of funds issua@ or trans- all of the fOHOWIr,]g' . . .

ferred by a financid institution insurel by the federa deposit & ‘Transaction register The transaction register shall eon
insurancecorporation or a @mparabé ayenq of the federaor  taina chronological record of all account transactions, and shall
stae government; includeall of the following:

3. a check drawn on the trust account of any lawyer or real 1. the date, source, and amount of all deposits;
estatebroker licensed under the laws of any state; 2. the date, check or transactimambey payee and amount
4. a check issued by the staféMsconsin, the United States, Of all disbursements, whether leheck, wire transferor other
or a political subdivision of the state ofis§¥onsin or the United Means;
States; 3. the date and amouof every other deposit or deduction of
5. a check drawn on the account of or issued by a lendépatevemature;
approvedoy the federal department of housing and urban devel 4. the identity of the client for whom funds were deposited or
opmentas either a supervised or a nonsupervised mortgagedalisbursedand
definedin 24 C.FR. s. 202.2; 5. the balance in the account after each transaction.
6. acheck from a title insurance compdiognsed in Wscon- b. ‘Individual client ledgers.’ A subsidiary ledger shall be
sin, or from a title insurance agent of tiée insurance company maintainedfor each client or 3rd party favhom the lawyer
if the title insurance company has guaranteed the funds of that tifleeivesrust funds that are deposited in an T@Laccount or any
insuranceagent; otherpooled trust account. Thawyer shall record each receipt
7. a non—profitorganization check in an amount not exceedanddisbursement dd clients or 3rd partys funds and the balance
ing $5,000 per closing if the lawyer hesasonable and prudentfollowing each transaction. A lawyer shall not disburse funds
groundsto believe that the deposit will be irrevocably credited tisom an IOLTA account or any pooled trust account that would
thetrust account; and createa negative balance with respect to any individual client or
8. a personal check or checks in aggregate amount not matter.
exceeding$5,000 per closing ithe lawyer has reasonable and c. ‘Ledger for account fees and cbes.’ A subsidiary ledger
prudent grounds to believe that the deposit will be irrevocabdpallbe maintained for funds of the lawyer deposited in the trust
creditedto the trust account. account to accommodate montisigrvice chages. Each deposit
bm. Without limiting the rights of the lawyer against any-perandexpenditure of the lawyes funds in the accouand the bal
son, it shall be theesponsibility of the disbursing lawyer to reim ancefollowing each transaction shall be identified in the ledger
bursethe trust account for arfyunds described in sub. (e) (5) b.  d. ‘Deposit records.’Deposit slips shall identify the name of
that are not collected and for any fees, des; and interest thelawyer or law firm, and the name of the account. The deposit
assesseby the financial institution on account of the funds beinglip shall identify the amount of each deposit item, the clent
disbursedefore the related deposit has clearedthadunds are matter associatedvith each deposit item, and the date of the
availablefor disbursement. The lawyer shall maintain a subsideposit. The lawyer shall maintain a copy or duplicate of each
iary ledger for funds of the lawyer that are deposited in the traspositslip. All deposits shall be made intact. No cash, or other
accountto reimburse the account for uncollected funds and form of disbursement, shall be deducted from a deposit. Deposits
accommodateny fees, chaes, and interest. of wired funds shall be documented in the acceuntonthly
c. ‘Exception: Collectiontrust accounts.’When handling Statement.
collection work for a client and maintaining a separate trust e. ‘Disbursement records?. ‘Checks.’Checks shall be pre—
accountto hold funds collected on behalf of that client, a laveyer printedand pre—numberedlhe name and address of the lawyer
disbursement to thelient of collection proceeds that have not yebr law firm, and the name of the account shall be printed in the
cleareddoes not violate sub. (e) (5) a. so long as those collectigpperleft corner of the check. riist account checks shaiclude
proceedsave been deposited prior to the disbursement. thewords “Client Account,” or “Fust Account,” or words of simi
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lar import in the account name. Each check disbursed tinem b. ‘IOLT A account records.In addition to the requirements
trustaccount shall identify the client matter and the reason for thesub. (f) (4) a., the transaction registeesubsidiary ledgeand
disbursemenon the memo line. the reconciliation report shall be printed every 30 days for the
2. ‘Canceledchecks.’ Canceled checks shall be obtainedOLTA account. The printed copy shall be retained for at least 6
from the financial institution. Imaged checks may be substitut¥gars.as required under sub. (e) (6).
for canceled checks. () WITHDRAWAL OF NON-CONTINGENT FEES FROM TRUST
provideboth thefront and reverse of the check and comply witfateonwhich a disbursement is made from a trust account for the
the requirements of this paragraph. The information contained BHPOSeof paying fees, with the exception of contingent fees or
thereverse side of the imaged checks shall include any erdof§&Spaid pursuant to court ordene lawyer shall transmit to the
ment signatures or stamps, account numbers, and transacd@ntin writing all of the following:
datesthat appear on the original. Imaged checks shall befof suf  a. an itemized bill or other accounting showing the services
cientsize to be readable without magnification andlese as pes rendered;
sibleto the size of the original check. b. notice of the amount owed and the anticipated date of the
4. ‘Wire transfers.’Wire transfers shall be documented by avithdrawal;and
written withdrawal authorization or other documentation, such as c. a statement of the balance of the clefithds in the lawyer
amonthly statement of the account that indicates the date of thestaccount after the withdrawal.
transferthe payee, and the amount. (1m) Alternative notice to clientThe lawyer may withdraw
f. ‘Monthly statement.”The monthly statement provided toearnedieeson the date that the invoice is transmitted to the client,
the lawyer orlaw firm by the financial institution shall identify the providedthat the lawyer has given prior notice to the client in-writ
nameand address of the lawyer or law fiand the name of the ing that earned feesill be withdrawn on the date that the invoice
account. is transmitted. The invoice shall include eaiftthe elements
g. ‘Reconciliation reports.For each trust account, the lawyerrequiredby sub. (g) (1) a., b., and c.
shallprepare and retain a printed reconciliation report on a regular(2) Objection to disbursementt a dient makes a @rticular-
andperiodic basis not less frequently than every 30 days. Edzhdand reasonald dbjection to the dsbursemendescribel in
reconciliationreport shall show all of the following balanaesd  sub.(g) (1), the dsputed portion shall reman in the rust account

verify that they are identical: until the dspute i§ les.olved If the dient makes a ;articularized
1. the balance that appedmshe transaction register as of thendreasonats dojection to a dsbursemendescribel in sub. (g)
reportingdate; (1) or (m) within 30 days dter the fundshave been withdrawn,

L the disputed portion shal be returnel to thetrust accourt until
e dispute is esolved unless the lawye reasonalyl believes
atthe dient’s djectiors b not presen a kass © hold funds in

2. the total of all subsidiary ledger balances for T@
accountsand other pooled trust accounts, determined by Iistirﬁg
andtotaling the balances in the individual cli¢edgers anq the trustor retum funds o the Tust accourt under this sibsection.
ledgerfor account fees and clyges, as of theeporting date; and The lawye will be gresume to have areasonalsl kask for

3. the adjusted balance, determined by adding outstandifgcliningto retum fundsto trugt if the dsbursemetwas made
depositsand other creditt the balance in the financial institu \yith the dient’s informed consentin writing. The lawyer shall
tion’s monthly statement and subtractiogtstanding checks and promptly advise the dient in writing of the lawyer's position

otherdeductions from the balance in the monthly statement. regardingthe fee and make reasonats eforts o darify and
(2) Non-draft accounts.Complete records of a trust accounaddresshe dient's dojections.

thatis a non—draft account shall include all of the following: (h) DISHONORED INSTRUMENT NOTIFICATION; (OVERDRAFT
a. all monthly or other periodic statements provided by theoTices). All draft trust accouns and draft fiduciary account ae
financialinstitution to the lawyer or law firm; and subjectto the following provisions an dishonorel instrument

b. all transaction records, including passbooks, records gtification:
electronicfund transactions, duplicates of any instrument issued (1) Ovedraft reporting ageement.A lawyer shall maintain
by the financial institution from funds held in the account, dupldraft trust accounts only in a financial institution that has agreed
catedeposit slips identifying the source of any deposit,chmali-  to provide an overdraft report the ofice of lawyer regulation
catewithdrawal slips identifying the purposé any withdrawal. underpar (3).

(3) Tangible trustproperty and beaar securitiesa. ‘Property (2) Identification of accounts subject to this subsectidtaw-
ledger.’” A lawyer who receives, in trust, tangible personal progyer or law firm shall notifythe financial institution at the time a
erty or securities in bearer form shall maintain a property ledgeustaccount or fiduciary accourg established that the account
thatidentifies the propertylate of receipt, owneclient or matter is subject to this sub. (h) and shall provide the financial institution
and location of the propertyThe ledger shall also identify the-dis with a list of all existingaccounts at that institution that are subject
positionof all of the trust property received by the lawyer to this subsection.

b. ‘Receipt upon taking custodyUpon taking custodyin (3) Ovedraft report. In the event anproperly payable instru
trust, of any tangible personal property or securitied@arer mentis presented against a lawyer trust account contaimngug
form, the lawyer shall provide to the previous custodian a signéidient funds, whether or not the instrument is honored, thefinan
receipt, with a description of the propestyd the date of receipt. cial institution shall report the overdraft to thefioé of lawyer

c. ‘Dispositional receipt.’ Upon disposition of any tangible "égulation.
personalproperty or securities in bearer form held in trust, the (4) Content of eport. All repors mace by a inancid institution
lawyer shall obtain a signed receipt, with a description of the-propnderthis subsectio shal be sibstantialy in the following form:
erty and the date of disposition, from the recipient. a. In the case of a dishonored instrument,réport shall be

(4) Electonic recod retention. a. ‘Back-up of records.’A  identical to an overdraft notice customarily forwarded to the
lawyer who maintains trust account records by compsteil depositoror investoraccompanied by the dishonored instrument,
maintainthe transaction registerient ledgers, and reconciliationif & copy is normally provided to the depositor or investor
reportsin a form that can be reproduced to printed hard.copy b. Inthe case of instruments that are presented againgi-insuf
Electronicrecords must be regulathacked up by an appropriatecientfunds and are honored, treport shall identify the financial
storagedevice. institutioninvolved, the lawyer or law firm, the account number
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the dateon which the instrument is paid, and the amount of-over b. an income-generating investment vehicle, on which
draft created by the payment. incomeshall be paid to the fiduciary entity or its beneficiary or
(5) Timing of eport. A report made under this subsectirall  beneficiaries|ess any transaction costs;
be made simultaneously with the overdraft notice given to the c. an income—-generating investment vehicle selected by the
depositoror investor lawyerand approved by a court fguardianship funds if the law
(6) Confidentiality of eport. A report made by a financial yer serves as guardian for a ward under chs. 54 and 881, stats.;
institution under this subsection shalé subject to SCR 22.40, d. an income-generating investment vehicle selectadeoy
Confidentiality. lawyer to protect and maximize the return on funds in a bank
(7) Withdrawal of leport by financial institution.The ofice  ruptcy estate, which investment vehicle is approved by the trustee
of lawyerregulation shall hold each overdraft report for 10-busin bankruptcy and by a bankruptcy court or@gensistent with 1L
nessdays to enable the financial institution to withdraw a repot.S.C.s. 345; or
providedby inadvertence or mistake. The deposit of additional e, g daft accourt or other accourt tha does rot bea interest
funds by thelawyer or law firm shall not constitute reason fobr pay dividends when in the und professionéjudgmer of the
withdrawingan overdraft report. lawyer,placementn such an accourt is nsistenwith the reeds
(8) Lawyer complianceEvery lawyer practicing cadmitted andpurpose d the fiducialy entity or its beneficiay or benefi-
to practice in Visconsin shall comply with theeporting and pro  ciaries.
duction requirements of thisubsection, including filing of an () ocation. Each fiduciaryaccount shall be maintained in
overdraftnotification agreement for ead®LTA account, each 3 financial institution as provided by the written authorizatén
draft-typetrust account and each draft-type fiduciary accougie client, thegoverning trust instrument, ganizational by-laws,
thatis not subject to an alternative protection under sub. (j) (9n order of a court gmbsent such direction, in a financial institu
(9) Service chages. A financial institution may chae alaw-  tion that, in the lawyes professiongudgment, will best serve the
yer or law firm for the reasonable costs of producing the repofigedsand purposes of the client or 3rd party for whom the lawyer
andrecords required by this rule. servesas fiduciary If a lawyer acts in good faith in makitigis
(10) Immunity of financial institution.This subsection does determinationthe lawyer is not subject to any clgarof ethical
not create a claim against a financial institution or ificefs, improprietyor other breach of the Rules of Professional Conduct.
directors, employees, or agents for failure to provide a trus¥hen the fiduciary property is held in a draft accdum which
accountoverdraft report or for compliance with this subsectionfunds are disbursed through a properly payatggumentssued
(i) CERTIFICATION OF COMPLIANCEWITH TRUSTACCOUNTRULES.  directly by the lawyer or a member or employee of the lasyer
(l) Annual equirement.A member othe state bar of W&consin TII’m and the account IS‘ at a financial institution that |§mt9d
shallfile with the state bar of Wconsinannually with payment in Wisconsin or authorized by state or federal law tddsiness
of the membes state bar dues or upon any other date approviedWisconsin, the lawyer shall comply with the requirements of
by the supreme court, a certificate stating whether the membesi.(j) (9) b. or c.
engagedn the practice of law in Wconsin. If the member is  (3) Prohibited transactionsa. ‘Cash.’ No disbursementf
practicinglaw, the member shall state the account number of agsishshall be madérom a fiduciary account or from a deposit to
trustaccount, and the name of each financial institution in whiehfiduciary account, and no check shall be made payable to
the member maintains a trust account, a safe deposit box, or bettash.”
asrequired by this section. The state bar shall supply to each |, «nternet transactions.A lawyer shall not make deposits

member,with the annual dues statement, or at any other tigq gishursements from a fiduciary account by way of an Internet
directedby the supreme court, a form on which the certificatiof;nsaction.

m made. . . .
ustbe made c. ‘Credit card transactions.A lawyer shall not authorize

(2) Trust accountecod compliance.Each state bar membery 5 ctiongy way of credit card to or from a fiduciary account.
shallexplicitly certify on the state bar certificate described in par d. ‘Debi d . A | hall debi
(1) that the member has complied with each of the record-keeping Debit card transactions.A lawyer shall not use a debit
requirementsset forth in subs. (f) and (j) (5). card to make deposits to or disbursements from a fiduciary

e ! : ) . account.

(3) Certification by law firm.A law firm shall file one certifi A .

cateon behalfof the iawyers in the firm who are required to file . (4) Availability of funds for disbursemend lawyer shall not

acertificate under paf1). The law firm shall give a cony of the disbursefunds froma fiduciary account unless the deposit from
certificateto each Igwg/e)r in the firm. 9 by which those funds will be disbursed hasared, and the funds are

(4) Suspension for non—compliancEhe failure of a state bar availablefor disbursement. Howevehe exception for real estate

memberto file the certificate is grounds for automatic suspensiéFFmSﬁCt'ommnder sub. () (5_) b. shall apply to fiduciary accpunts.
of the membes membership in the state batlie same manner  (5) Records.For eadh fiduciary account the lawyer shal retain
providedin SCR 10.03 (6) fononpayment of dues. The filing of recordsof receips and dsbursemersta recessarto documenthe
afalse certificate is unprofessional conduct and is grounds for dignsactions.The lawye shal maintan &l of the following:

ciplinary action. a. all monthly or other periodic statements provided by the
() FIbuciARY PROPERTY.(1) Separate accountA lawyershall ~ financialinstitution to the lawyer or law firm; and
hold in trust, separate from the lawy®iown funds oproperty b. all transaction records, includinganceled or imaged

thosefunds or that property of clients or 3rd parties that are in tibbecks passbooks, records of electronic fund transactions,-dupli
Ia}wyer’s p_osse_ssion when acting in a fiduciary capaditgtt catesof any instrument issuedly the financial institution from
directly arises in the course air as a result of, a lawyer—clientfundsheld in the account, duplicate deposit slips identifying the

relationshipor by appointment of a court. sourceof any deposit, and duplicate withdrawal slips identifying
(1m) Other fiduciary accountsA lawyer shall deposit all fidu the purpose of any withdrawal.
ciary funds specified in pafl) in any of the following: (6) Recod retention. A lawyer shall maintain complete

a. a pooled interest-bearing or dividend—paying fiduciartecordsof fiduciary accounts and other fiduciary property during
accountwith sub—accounting by the financiaktitution, the law thecourse of the fiduciary relationship. A lawyer shall maintain
yer, or thelaw firm that will provide for computation of interesta complete record of the fiduciary account for the 6 mesent
or dividends earned by each fiduciary ensititinds and the pro yearsof the account’ existence and shall maintain, at a minimum,
portionateallocation of thenterest or dividends to each of thea summaryaccounting of the fiduciary account for prior years of
fiduciary entities, less any transaction costs; the accounts existence. After the termination of the fiduciary
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relationship,the lawyer shall preserve completrords for at partiesmust be kept separate from the lawgdusiness anpersonal property and,
least6 vears If monies, in one or more trust or fiduciary accounts.
y T . i SCR20:1.15 (b) (1) Separate accountdMth respect to probate matters, adaw
(7) Production of ecords.All fiduciary account records have yer's Irole may be to represent the egmﬁérsonal rrlepresentative., to s:emr*\;e EflS the per
f ; & sonalrepresentative, or to act as both personal representativattantey for an
pUb“C asfpﬁCtSf.relatfeld toa Iawyisrf.ltness to pdrgcthe. lprhon estate. SCR 20:1.15 (b) identifies the rules tapply when a lawyer holds trust prop
requesbf the ofice of lawyer regulationgr upon direction of the ety as the attorney for a client/personal representative. Those rules, SCR 20:1.15 (b)
supreme court, the records shall be submitted to floe of law E,o (i)f, also aptplty wl;len the l;f’:l\tﬂt/]yelr serves as both tlhle attorney agé persor?al representa
: He ; R ; ive for anestate. Howeveif the lawyer serves solely as an estpersonal repre
yer regul_a_tlon for its mspectlo_n,_ audit, us.e' and evidemuer sentative the lawyer acts as a fiduciary and is subject to the requirements of SCR
any conditions to protect the privilege of clients that the court may:1.15().

provide. The records, or an audit of the records, shall be produ]péitstZO:#lS f(b) (Mﬁvﬁ?ﬁe?f(weﬁs anglil gosts._laav;/f%%rs'oft‘erlz trhectetir\{e f:gndts
icpinli ; ; ; rom 3rd parties from which the lawysrfee will be paid. ens risk that the clien:
at any. d|SC|p_I|nary proceedlng InVONmQ the Iawywhenever maydiveftthe funds without paying the fee, theplawyer is not requireemit the
material. Failure to produce the records constitul@profes portion from which the fee is to be paid. Howewelawyer may not hold funds
sionalconduct and grounds for disciplinary action. coercea client into accepting the lawysrcontention. The disputed portion of the
. . . ", fundsshould be kept in trust, and tlaevyer should suggest means for prompt resolu
(8) Tangible fiduciary poperty an_d b(_:-‘aer Securities. a.  tion of the dispute, such as arbitration. The undisputed portion &fnide shall be
‘Propertyledger A lawyer who, as a fiduciaryeceives tangible promptlydistributed.

iti i i i Lawyersalso receive cost advances from clients or 3rd parties. Since January 1,
personalproperty orsecurities in bearer form shall maintain a1987,the supreme court has required cost advances to be held in trust. Prior to that

propertylledger that identifies the propertate of r?CEiPt: OWNET  date,the applicable trusaccount rule SCR 20.50 (1), specifically excluded such
andlocation of theproperty The ledger shall also identify the-dis advancesrom the funds that the suprerneurt required lawyers to hold in trust
i ¢ P H accounts. Howevey by order dated March 21, 1986, the supreme court amended
positionof aI_I such f|du0|_ary property recelveq by the lawyer 3225020 (1) as follows:
b. ‘Receipt upon taking custodyUpon taking custodyas a All funds of clients paid to a lawyer or law firm,-other than-advances
fiduciary, of any tangible personal property or securities in bearer forcosts-andexpensahall be deposited in one or more identifiable-bank

. : . . trustaccounts as provided in sub. (Bjintained in the state in which the
form, the lawyer shall provide to the previous custodian a signed |5y, office is situated and no funds belonging to the lawyer or law firm

receipt,with a description of the properignd the date of receipt. may be deposited in such an account except as follows ...

‘N P F : g H This requirement is specifically addressed in SCR 20:1.15 (b) (4).
c. ‘Dispositional receipt."Upon disposition of any tangible SCR20:1.15 (b) (4m) Alternativ e protection for advanced fees. This ®ction

personaproperty or securities in bearer form held by the |a.WY%|'Iowslawyes 0 depost advancel fees into the lawyer’s lusines acount & a
as a fiduciary the lawyer shall obtain a signed receipt, with alternat|¥ao R 20:1}]15'(b)'(4\)/§mT'hr?gO\fS'omesgfae[ed"@ o%t_mrewew _appll&ﬁhb

- ; o wyers'fees in proceeding in which the lawyer is aubjed to review at the
des.crlptlonOf the property and the date of dISpOSItlon, from thgquesnfthe rarties a the ourt, such as kankruptcy formd probate and proceed-
recipient. ingsin which a giardian a litem’sfee may be sibjed to judicid review In ay pro-

i i ifi i i _ ceedingn which the lawyer’s fee nus be dhallengel in a @paraé ation, thelawyer
(9) Dishonoed instrument notification or alternativegiec musteither depost advancel fees in trust or use the dternative protectiors for

tion. A !aWyer who hO_ldS fiduciary property in a draft accoUNhdvancedees in SCR 20:1.15(b)(4m) The lawyer'sfee remairs subjed to the
from which funds are disbursed throughpraperly payable instru requwemdentof béeafsondaglenesgCR_ 20t:_1-5)fﬁ well as 1het! treq[uslrCengon {hlaé
; ; nearnedees ke refundel upon terminationof the representatio 1.
menhs;ugd directly byhe lawyer or a member or.employee of th )1, Alawyer mus comply either with SCR 20:1.15 (b) (4), or with SCR 201 15
lawyer’sfirm shall take one of the following actions: (b) (4m), and a lawyers failure to do =0 shall be professionamiscondut and
; i ; roundsfor discipline.
. a. Comp|.¥ Wlt.h the regu”’f?mems O,f sub. (h) dishonored Thewriting required by SCR 20:1.15 (b) (4m) a. must contain language informing
instrumentnotification (overdraft notices); or theclient that the lawyeis obligated to refund any unearned advanced fee at the end
b. Have the account independently audited by a certified pU T oD 00 e e ot Visconain arc M -
lic accountant on at least an annual basis; or waukeeBar Assoéiation, within 30 days ofceiving a request for refund, and that
c. Hold the funds in a draft account, which requires thie Fanel S EBae o ComRY o e the foc dispute and may elect another
approvingsignature of a co-trustee, co—agent_, co-guardian, @}umin which to resolve the dispute. The writing must also inform the client of the
co—personatepresentative before funds miag disbursed from opportunityto file a claim in the event an unearned advanced fee is not refunded, and
the account. shouldprovide the address of theiddonsin lawyers’ fund for client protection.
- . . . If the clients fees havéeen paid by one other than the client, then the ldsvyer
] (10) Certification reqU|remem_S-FundS h?'_d b}’ a Iawy_er IN & responsibilitiesare governed b$CR 20:1.8 (f). If there is a dispute as to the owner
fIdUCIaI’y account shall comply with the certification reqmrementshlp of anyrefund of unearned advanced fees paid by one other than the client, the
of sub (I) unearned fees should be treated as trust property pursuant to SCR 20:1.15 (d) (3).
TN . . This alternative applies only to advanced feesldégal services. Cost advances
(K) EXCEPTIONSTO THIS SECTION. This rule doesiot apply in  mustbe deposited into the lawysttrust account.
any of the following instances in which a lawyer is acting in a-fidu Advancedfees deposited into the lawygbusiness account pursuant to this-sub
i yr ity: 9 Wy 9 sectionmay be paid by credit card, debit card, or an electronic transfer of funds. A
Clary capacity: costadvance cannot be paid by credit card, debit card, or an electronic transfer of
(1) The lawyer is serving as a bankruptcy trustee, subject to fiieisunder this section. Such payments are subject to SCR 20:1.15 (bB(Ror
f ; f 0:1.15(e) (4) h.
oversightand accounting requirements of the b?‘nkl_’UptC_y CO_UI’%, SCR 20:1.15 (d) Inteest of 3rd parties. Third parties, such as a clientredi
(2) The property held by the lawyer when acting in a flduuat}yrs, may he;]ve Justdclalms cf;lgamstl,funkgils ?,r olthgr prgg%rt%/ Omlal l?\(lg!)ﬂstody A
. - ; ; ty under applicable Jawvecluding -1 , to protect
capacityis property heldor the benefit of an “immediate family &/YSrey Bave & cuby W ¢ - ;
" . —party claims against wrongful interference by the clientaandrdingly
member”of the lawyer; may refuse to surrender the property to the clidgtdwever a lawyer should not uni
(3) The lawyer is serving in a fiduciary capacitydarivic, fra_ ®b e e Soie s L et second pefeon has a con
ter_nal,or non—profltorgamz_athn th_at is not a client and has Othqractualor similar claim against that person but does not claim to own the property
officers or directors participating in the governance of ttgmer orhave a security interest in it, the lawyer is free to deliver the property to the person
nization:or to whom it belongs.
! . . . SCR 20:1.15 (e) (2) Insuranceand safety equirements. Pursuant to SCR
(4) The lawyer is acting in the course of the lalg@mploy  20:1.15(e) (2), trust accounts are required to be held in financial, investment, or
mentby an employer not itself engaged in the practice qfasy  |OLTA participating institutions that are insured by the federal deposit insurance

. : : poration(FDIC), the national credit union share insurance fund (NCUSIF), the secu
videdthat the laWyéS employment Is not anC|IIary to the Iavv;;er rities investor protectiorcorporation (SIPC) or any other investment institution

practlceof law. financial guaranty insurance. Howeyeince federal law dictates the amooht
History: Sup. Ct. Order NaD2-06 2004 Ws. 49, 269 Wé. 2d xiii; Sup. Ct. Order  insurancecoverageavailable from the FDIC, the NCUSIF and the SIPC, funds in

No.04-07 2007 WI 4, 293 . 2d xv; Sup. Ct. Order NO6-04 2007 WI 48297 excesof those limits are not insured. Federal law also limits the types of losses that

Wis. 2d xv; Sup. Ct. Order NG8—-03 2009 WI 62, filed 7-1-09, £f1-1-10; Sup. are covered by SIPC insurance. Consequetlig purpose ofhe insurance and

L safetyrequirements is not to guarantee tafunds are adequately insured. Rather
Ct. Order No06-04A 2010 WI 43, 323 8. 2d xix; Sup. Ct. Order N&0-05 2010 t'is't5 assure that trusinds are held in reputable financial, investment, off®OL

WI 127, 329 Vib. 2d xxxi. participatinginstitutions and, as specified in subsection (€) (2) a., that the dneds
Case Notes: New Trust Account Rulestawyer Fees and Fee Arrangements.eligible for the insurance that is available.

Pierce. Wis. Law June 2007. SCR20:1.15 (e) (2) a. requiredawyer to hold funds in an account where each
Impactof New Fee andrust Account Rules on Family and Criminal Law Practi owner’sfunds are eligible for the financial institutisrihsuranceoverage. Praecti

tioners. Diel & Mowris. Wis. Law July 2007. tioners shoulexercise care when placing trust funds in anfi®br any other type
Wisconsin Comment: A lawyer must hold the property of others with the careof lawyer trust account at a credit union, because an individual owner of funds placed

requiredof a professional fiduciaryAll property that is the property of clients or 3rd in any type of lawyer trust account (i.e., a client or third party) is eligible for NCUSIF
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insuranceonly if that individual owner is a member of the credit uniorif, tie credit Additionally, when a lawyes fees are subject to final approval by a court, such
union is designated by the National Credit Union Administration (NCUA) as a “lowasfees paid to a guardian ad litem or lawgédees in formal probate matters, objec
income”credit union. The exceptions to the SCR 20:1.15 (e) (2) a. requirement reta@sto disbursements by clients or 3rd party paywesproperly brought before the
to trust propertyother than funds and to IDA accounts that are subject to the safetycourthaving jurisdiction over the matteA lawyer should hold disputed fundstinst
requirement®f SCR 20:1.15 (cm) (3) b. and c. until such time as the appropriate court resolves the dispute.

SCR20:1.15 (e)4) d. Electonic transfers by 3rd parties. Many forms of elec SCR 20:1.15 (ij)and SCR 20:1.15 (j) (10) Certification of compliance.The
tronic deposit allow the transferor to remove the funds without the consent of therrentrule is intended to implement the cosirder of April 1, 2001;certification
accountholder A lawyer must not only be awanéthe banls policy but also federal is required for “alltrust accounts and safe deposit boxes in which the lawyer deposits
regulationgpertaining to the specific forf electronic deposit, and must ensure thatlients’ funds or property held in connection with a representation or helfido-a
thetransferor is prohibited from withdrawing deposited funds without the lasvyerciary capacity that directly arises in the course ai®a result of a lawyer—client rela
consent. tionship.”

SCR 20:1.15 (e) (4p. Exception: Collection trust accounts. This exception SCR20:1.15 (j) Lawyer as pofessional fiduciary A lawyer must hold the prep
wasadopted in response to concerns raised by membéhnge collection bar who erty of others with the care required of a professional fiduciatyproperty which
presentlyrely on certain electronic banking practices that were not expressly-prohibthe property of clients or 3rd parties must be kept separateliefawyets busi
ited prior to the adoption of this rule. The court acknowledges that electronic bankimggssand personal property and, if monies, in one or more segregated accounts. SCR
practicesare increasingly used in the practice of.lanWlowevey the court also 20:1.15(j) identifies the requirements and responsibilities of a lawyer with respect
acknowledgeshat such transactions will require new approaches to alleviate legitd the management of fiduciary property
mateconcerns about the potential for fraud and risk of conversion with respect to theiSCR 20:1.15 (j) (1) Separate accountWith respect to probate matterslam-
usagein connectiorwith trust accounts. Collection lawyers may be able to satisfyer's role may be to represent the estafgérsonal representative, to serve as the per
theseconcerns because of security measures inherent in their practice. This exsepalrepresentative, or to act as both personal representativattantey for an
tion is intended as a temporary measure, pending further consideration of the isstate. SCR 20:1.15 (j) applies only when the lawyer serves solely as ansaséate’
andeventual adoption of a rule that will permit electronic banking procedures in adgonalrepresentative. If the lawyer represents a client/personal representative, or
tional practice areas, conditioned upon the implementation of appropriate safthenthe lawyer serves as both personal representativatndey for the estate, the
guards. The agreement referenced in the exception is available fronfiteeadflaw-  lawyeris responsible for “trust” property and is subjecthe requirements of SCR
yer regulation. 20:1.15(b) to (i).

SCR 20:1.15 (e) (4h. 3. Exception: Fee and cost advances byeclit card, Note: Sup. Ct. Order No. 08-03states: The following Comment to SCR
debit card or other electonic deposit. Financialinstitutions, as credit card issuers, 20:1.15(cm) (3) is not adopted, but will be published and may be consultéadr
routinelyimpose chayes on vendors when a customer pays for goods or services withidancein interpr eting and applying the Wsconsin Rules of Pofessional Con
a credit card. That ctge is deducted directly from the custoragrayment. ®dors  duct:
who accept credit cards routinely credit the customer with the full amount of the pay SCR 20:1.15 (cm)(3) Insurance and safety equirements. Pursuant to SCR
mentand absorb the clges. Before holding elient responsible for such clgas, ~ 20:1.15 (cm) (3), IOTA accounts are required to be held in T@Lparticipating
alawyer needs to disclose this practice to the client in advance, and assure thahdtRutionsthat are insured by the federal deposit insurance corporation (FDIC), the

clientunderstands and consents to the gésr . national credit union share insurance fund (NCUSIF), the securities investor protec
In addition, the lawyer needs to investigate the following concerns befortéon corporation (SIPC) or any other investment institution financial guaranty insur
acceptingopayments by credit card: ance. However since federal law dictates the amount of insurance coverage available

1. Does the cedit card issuer pohibit a lawyer/vendor from requiring the  from the FDIC, the NCUSIF and the SPIC, funds in excess of those limits are not
customerto pay the charge?If a lawyer intends to credit the client for anything lessnsured. Federal law also limits the types of losses that are covered by SIPC insur
thanthe full amount of the credit card payment, the lawyer needs to assure that &#mise. Consequentlihe purpose of the insurance and safety requirements is not to
practiceis not prohibited by the credit card isssaegulations and/or by the agree guarantee¢hat all funds are adequately insured. Rath&rto assure that trust funds
mentbetween the lawyer and the credit card iss&ertering intcan agreement with  areheld inreputable IOTA participating institutions and, as specified in subsection
acredit card issuer with the intent to violate this type of requirement may constit(eg (2) a., that the funds are eligible for the insurance that is available.
conductinvolving dishonestyfraud, or deceit, in violation of SCR 20:8.4 (c). SCR20:1.15 (e) (2) a. requiredawyer to hold funds in an account where each

2. Does the cedit card issuer require services to beendered before acredit ~ owner’sfunds are eligible for the financial institutisrinsuranceoverage. Praeti
card payment is accepted?if a lawyer intends to accept fee advances by credit cartipners shoulexercise care when placing trust funds in anTi®br any other type
the lawyer needs to assure that fee advances are not prohibited by the credit-cardafawyer trust account at a credit union, because an individual owner of funds held
er’s regulations and/or by the agreement betweeraWger and the credit card in any type of lawyer trust account (i.e., a client or third party) is eligibll@WSIF
issuer. Enteringinto an agreement with a credit card issuer with the intent to violatesurance only if that individual owner is a member of the credit uniohther credit
this type of requirement may constitute conduct involving dishonéstyd, or  union is designated by the National Credit Union Administration (NCUA) as a “low-
deceit,in violation of SCR 20:8.4 (c). income”credit union. The exceptions to the SCR 20:1.15 (e) (2) a. requirement relate

3. By requiring clients to pay the cedit cards charges, is the lawyerequired  to trust propertyother than funds and to IOR accounts that are subject to the safety
to make certain specific disclosues to such clients and offer cash discounts to all requirementsf SCR 20:1.15 (cm) (3) b. and c.
clients? If a lawyer intends to require clients to pay credit cardggsarthe lawyer Note: Sup. Ct. Order No. 08-03states: The following Comment to SCR
needdo assure that the lawyer complies with all state and federal laws relating to sR@HL.15(cm) (4) is not adopted, but will be published and may be consultédr
transactionsincluding, but not limited to, Regulation Z of theuth in Lending Act, guidancein interpr eting and applying the Wisconsin Rules of Pofessional Cor
12 C.ER. s. 206 duct:

SCR20:1.15 (e) (5) b. Real estate transaction&SCR 20:1.15 (e) (5) b. estab SCR20:1.15 (cm) (4) Risk associated with sweep account optioRursuant to
lishesan exception to the requiremehét a lawyer only disburse funds that are avail SCR20:1.15 (cm) (4), IOTA accounts shall bear tiéghest non-promotional inter
ablefor disbursement, i.e., funds that have been credited to the account. This exesprate or dividend that is generally available to nonJi®customers at the same
tion was created in recognition of the fact that real estate transactionisdoridin  branch or main dice location when the I0IA account meets or exceeds the same
requirea simultaneous exchange of funds. Howesreen under this exception, the eligibility qualifications, if anyincluding a minimum balance. Investment products,
funds from which a lawyer disburses the proceeds of the real estate transactionjn&yding repurchase agreements and shares of miutudd, are neither deposits nor
thelendefs check, draft, wire transfegtc., must be deposited later than the first federally or FDIC—-insured. An investment in a repurchase agreement or morey mar
businesgslay following the date of the closing. In refinancing transactions, the lenket fund may involve investment risk including possible loss of the principal amount
er’sfunds must be deposited as soon as possible, but no later than the first businessted. The rule, howeveprovides safeguards to minimize any potential risk by
day after the loan proceeds are distributed. Proceeds are generally distfipeg¢ed limiting investment products to repurchaggeements and open—end money market
daysafter the closing date. fundsthat invest in United States government securities only

SCR20:1.15 (e) (7) Inspection ofecords. The duty of the lawyer to produce-cli
ent trust account records fimspectiorunder SCR 20:1.15 (e) (7) is a specific excep . f ; ; :
tion to the lawyels responsibility to maintain the confidentialitythe clients infor SCR 20:1.16 DeCl'n!ng or terminating representation.
mationas required by SCR 20:1.6. (a) Except as stated in paragraph é&awyer shall not represent

StCR 20:|1_-15t(g)t\chdra\fNal of rtwr?n—ttﬁ]ontlngetnt feef ffom trﬁsé accoutnt- Tilﬂst f_la clientor, where representation has commenced, shall withdraw
sectionapplies to attorney fees, other than contingent fees. It does not apply to fi : : S
fees,expert witness fees, subpoena fees, and other costs and expenses that a | the representatlop of a.C“ent If'. . .
mayincur on behalf of a client in the course of a representation. (1) the representation will result in violation of the Rules of

In addition, this section does not require contingent feeemain in the trust pProfessionalConduct or other law:
accountor to be returnetb the trust account if a client objects to the disbursement ) ! . .
of the contingent fee, provided that the contingent fee arrangésratumented by (2) the lawyets physical or mental condition materially
awritten fee agreement, as required3iyR 20:1.5 (c). While a client may dispute j i ili i .
the reasonableness of a lawygecontingent fee, such disputes are subject to chnpalrsthe Iawyekg at?lllty to represent the client; or
20:1.5(a), not to this subsection. (3) the lawyer is dischged.

A client’s objection undesub.(g) (3) must der a specific and reasonable basis i i
for the fee dispute in order to trigger the lavigesbligation to keep funds in then- (b) Ex_cept as. Stat.e_d in pgc), a lawyer may withdraw from
yer’s trust account or return funttsthe lawye's trust account. A generalized objec representing a client if:
tion to the overall amount of the fees or a clienthilateral desire to abrogate the (1) withdrawal can be accompnshed without material adverse
termsof afee agreement should not ordinarily be considerditigutt to trigger the ff he i f th li R
lawyer’s obligation. A lawyer magesolve a dispute over fees byeoing to partici etfecton the interests of the client;

Eateand abide I:;y tze dlecision ofda fee arbitration program. I&addition, a Iawlyer may (2) the client persists in a course of action involving the law
ring an action for declaratory judgment pursuant to s. 806.%4,St4ts. to resolve ) : ; ; o

adispute between the lawyer and a client regarding funds held in trust by the Iaw¥§r s services that the IaWyer reasonably believes is criminal or

The court of appeals suggested employmeinthat method to resolve a dispute raudulent;

betweera client and &rd party over funds held in trust by the lawyBedRiegleman

v. Krieg, 2004 WI App 85271 Ws. 2d 798 679 N.W2d 857 2004 Wesc. App. _(3) theclient has used the lawysrservices to perpetrate a
LEXIS 229 (2004). crime or fraud;
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(4) the client insists upon takiragtion that the lawyer consid  [8] A lawyer may withdraw if the client refuses to abide by the terms of an-agree

; : i« Mentrelating to the representation, suhan agreement concerning fees or court
ersrepugnant or with which thiawyer has a fundamental dis costsor an agreement limiting the objectives of the representation.

agreement; Assistingthe Client upon Withdrawal. [9] Even if the lawyer has been unfairly
(5) the client fails substantially to fulfill an obligation to thefischargedy te denta auyer mustfake a reasonabie teps o migate the conse
lawyerregarding the lawyés services and has been given reasoaxtempermmed by law See Rule 1.15.
ablewarning that the lawyer will withdraw unless the obligation
is fulfilled; SCR 20:1.17 Sale of law practice. A lawyer or a law firm may
(6) the representation will result in an unreasonable financiell or purchase a law practice, or an area of practice, including
burdenon the lawyer or has been rendered unreasoniifigult  goodwill, if the following conditions are satisfied:
by the client; or (a) The sellecceases to engage in the private practice of law
(7) other good cause for withdrawal exists. or in the area of practice that has beelu, in the geographic area
(c) Alawyer must comply with applicable law requiring noticér in the jurisdiction in which the practice has been conducted;
to or permission of a tribunal when terminating a representation. (b) The entire practice, or the entire area of practice, is sold to
Whenordered to do so by a tribunal, a lawyer shall contiepee  oneor more lawyers or law firms;

sentationnotwithstanding good cause for terminating the repre (c) The seller gives written notice to each of the seller

sentation. affectedclients regarding:
(d) Upon termination ofepresentation, a lawyer shall take (1) the proposed sale;
stepsto the extent reasonably practicable to protect a diénter (2) the clients right to retain other counsel or to take posses

ests,such as giving reasonable notice todtient, allowing time g,
for employmenbf other counsel, surrendering papers and-prop
erty to which the client is entitled and refunding any advance P&Ye
mentof fee or expense that has not been earnéttorred. The not otherwise object within ninety (90) days of receipt of the
lawyer may retain papers relating to the client to the extent ' | Y y P
: notice.
mitted by other law . . . . .
History: Sup. Ct. Order Nc04—07 2007 WI 4, 293 \I. 2d xv If a client cannot be given notice, the representation of the cli
Note: Sup Ct. Order No. 13-10 states that “the Comments to SCR4.02, ~ €ntmay be transferred to the purchaser only upon entry of an order
20:1.1,20:1.2 (), 20:1.2 (cm), and 20:1.16@not adopted, but will be published  so authorizing by a court having jurisdiction. The seller miay
and may be consuited for guidance in interpeting and e}pp'y'”g the r”'f- closeto the court in camera information relating to the representa
Wisconsin Committee Comment to Supeme Court Rule 20:1.16, Declining or  _; . s
terminating r epresentation (2014):With respect to subparagraph (c), a lawyer pro 0N only to the extent necessary to obtain an order authorizing the
viding limited scope representation in a matter before a court shouid condir@nsferof a file.

s 802.045stats., regarding notice and termination requirements. . :
CaseNotes: The formation and termination of an agreement to prorégee (d) The fees ChQEd clients shall not be increased by reason

sentatioris discussedGustafson vPhysicians Insurance C223 Ws. 2d 164588  Of the sale.

n of the file; and

(3) the fact that the cliestconsent to the transfer of ttient’s
s will be presumed if the client does not take aotjon or does

N.W.2d 366 (Ct. App. 1998). History: Sup. Ct. Order NcdD4-07 2007 WI 4, 293 . 2d xv
Note: The above annotation cites to SCR 28k it existed prior to the adoption Wisconsin Committee Comment: Paragraph (c) requiresotice only to
of Sup. Ct. Order No.04-07 “affected” clients, which is a limitation not contained in the Model Rule.

WisconsinCommittee Comment:With respect to the last sentencepafagraph ABA Comment: [1] The practice of lavis a profession, not merely a business.
(d), it should be noted that a state bar ethics opinion suggests that lawyéssan\W Clientsare not commodities that can be purchased and sold at will.” Pursuant to this
sindo not have &etaining lien with respect to client papers. See State Baisof WRule,when a lawyer or an entire firm ceases to practiceeases to practice in an
Comm. on Prof Ethics, Formal Op. E-95-4 (1995). areaof law, and other lawyers or firms take over the representation, the selling lawyer
ABA Comment:[1] A lawyer should not accept representation in a matter unless firm may obtain compensation ftire reasonable value of the practice as may with
it can be performed competentyomptly without improper conflict of interest and drawingpartners of law firms. See Rules 5.4 and 5.6.
to completion. Ordinarilya representation in a matter is completed when the agreed-Termination of Practice by the Seller[2] The requirement that all of the private
uponassistance has beeoncluded. See Rules 1.2 (c) and 6.5. See also Rule 1g3actice,or all of an area of practice, be sold is satisfied if the seller in good faith
Comment [4]. makesthe entire practice, or the area of practice, available for sale to the purchasers.
Mandatory Withdrawal. [2] A lawyer ordinarily must decline or withdrafnom  Thefact that a number of the selleclients decideot to be represented by the pur
representatioif the client demandthat the lawyer engage in conduct that is illegakchasersbut take theimatters elsewhere, therefore, does not result in a violation.
or violates the Rules of Professional Conduct or other IBlve lawyer is not obliged Returnto private practice as a result of an unanticipated change in circumstances does
to decline or withdraw simply because the client suggests such a course of conchustthecessarily result in a violation. For example, a lawyer whedidghe practice
aclient may makeuch a suggestion in the hope that a lawyer will not be constrainggaccept an appointment to judiciafiof does not violate the requirement that the
by a professional obligation. salebe attendant to cessation of practfdbe lawyer later resumes private practice
[3] Whena lawyer has been appointed to represent a client, withdoaslinbrily ~ uponbeing defeated in a contested or a retention election forfibe af resigns from
requiresapproval of the appointing authoritysee also Rule 6.2. Similarlgourt — ajudiciary position.
approvalor notice to the court is often required by applicable law before a lawyer[3] The requirement that the seller cease to engage in the private practice of law
withdrawsfrom pending litigation. Dffculty may be encountered if withdrawal is doesnot prohibit employment as a lawyer on thefstéf public agency or a legal
basedon the client demand that the lawyer engage in unprofessional conduct. Téervicesentity that provides legal services to the pooras in—houseounsel to a
courtmay request an explanation for the withdrawal, while the lawyer magle  business.
to keep confidential the facts that would constitute such an explanation. Thedawyer [4] The Rule permits a sale of an entire practice attendant upon retirement from the
statementhat professional considerations require termination of the representatigtiyate practice of law within the jurisdiction. Its provisions, therefore, accommo
ordinarily should be accepted as fizient. Lawyers should be mindful of their gatethe lawyer who sells the practice on the occasion of moving to another state.
obligationsto both clients and the court under Rules 1.6 and 3.3. _ Somestates are so lge that a move from one locale therein to another is tantamount
Discharge. [4] A client has a right to disctge a lawyer at any time, with or with  to leaving the jurisdiction in which the lawyer has engaged in the practice. ofdaw
outcause, subject to liability for payment for the laiyeservices. Where futudis  alsoaccommodate lawyers so situated, states may permit the sale of the practice when
pute about the withdrawal may be anticipated, it may be advisable to prepétera  thelawyer leaves the geographical area rather than the jurisdiction. The alternative
statementeciting the circumstances. desiredshould be indicated by selecting one of the two provided for in Rule 1.17 ().
[5] Whethera client can dischge appointed counsel may depend on applicable [5] This Rule also permits a lawyer or law firmgell an area of practice. If an area
law. A client seeking to do so should be given a full explanation afuhsequences. of practice is sold and the lawyer remains in the active practice dhtavawyer must
These consequences may include a decision by the appointing authority that appediaise accepting any matters in the area of practice that has been sold, either as counsel
ment of successor counsel is unjustified, traggiiring self-representation by the cli or co—counsel or by assuming joint responsibility for a matteoimection with the
ent. division of a fee with another lawyer as would otherwise be permitted by Rule 1.5 (e).
[6] If the client has severely diminished capadite client may lack the legal For example, a lawyer with a substantial number of estate planning mattersuénd a
capacityto dischage the lawyerand in any event the discgarmay be seriously stantialnumber of probate administration cases may sell the estate planning portion
adverseo the client interests. The lawyer should make speciakiefo help the  of the practice but remain in the practice of law by concentrating on probate adminis
client consider theconsequences and may take reasonably necessary protectiation; howeverthat practitionemaynot thereafter accept any estate planning mat
actionas provided in Rule 1.14. ters. Although a lawyer whdeaves a jurisdiction or geographical area typically
Optional Withdrawal. [7] A lawyer may withdraw from representation in somewould sell the entire practice, this Rule permits the lawyer to limit the sale torone
circumstancesThe lawyer has the option to withdraw if it can be accomplished wittnoreareas of the practice, thereby preserving the lawymght to continue practice
out material adverse fefct on the clieng interests Withdrawal is also justified if the in the areas of the practice that were not sold.
clientpersists in a course of action that the lawyer reasonably believes is criminal oBaleof Entire Practice or Entire Area of Practice[6] The Rule requires that the
fraudulent for alawyer is not required to be associated with such conduct even if teller’sentire practice, or an entire area of practice, be sold. The prohibition against
lawyer does not further it. Midrawal is also permitted if the lawysrservices were saleof less than an entire practice area protects those clients whose matters are less
misusedn the past even if that would materially prejudice the client. The lawyer méycrativeand who mighfind it difficult to secure other counsel if a sale could be lim
alsowithdraw where the client insists taking action that the lawyer considersited to substantialee—generating matters. The purchasers are required to undertake
repugnanbr with which the lawyer has a fundamental disagreement. all client matters in the practice or practice area, subject to client consent. This
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20:1.17

requirements satisfied, howeveeven if a purchaser is unableutidertake a partieu (i) written notice is promptly given to the prospective client.
lar client matter because of a conflict of interest, History: Sup. Ct. Order Ne4-07 2007 WI 4, 293 V. 2d xv
Client Confidences,Consent and Notice[7] Negotiations between seller and ABA Comment: [1] Prospective clients, like clients, may disclose information to

prospectivepurchaser prior to disclosure of information relating &pecific repre f
sentationof an identifiable client no monéolate the confidentiality provisions of a!zngrgsr, aF:JSi(t“:ee dzf;&ﬂfﬁ;gﬁg;gggxﬁﬂ'Srg;% é%‘g%’:gﬁéon'ﬁgur:ﬂ&’l gpetlri]r%it ed
Model Rule 1.6 than do preliminadiscussions concerning the possible associatio time and depih arldave both the prospective client and the lawyer free (and some

of another lawyer or mgersbetween firms, with respect to which client consent is; - . A °
not required. Providinthe purchaser access to client-specific information relatin| mesrequired) to proceed no furtherence, prospective clients should receive some

to the representation and to the file, howewequires client consent. The Rule{pro utnolfl all Olfl the protectlr(])n frfrded clients. " . | itled
videsthat before such information can be disclosed by the seller to the purchaser tH&] Not all persons who communicate information to a lawyer are entitled to
clientmust be given actual written notice of tentemplated sale, including the iden Protectionunder this Rule. A person who communicates information unilaterally to
tity of the purchasernd must be told that the decision to consennake other 2 /@wyer withoutany reasonable expectation that the lawyer is willing to discuss the
arrangementeust be made within 90 days. If nothing is heard fioerclient within ~ POSSibility of forming a client-lawyer relationship, is not a “prospective client”

thattime, consent to the sale is presumed. within the meaning of paragraph (a). ) .
3] It is often necessary for a prospective client to reveal informttite lawyer

[8] A lawyer or law firm ceasing to practice cannot be required to remain in pra [ P ) ! e : h
tice because some clients cannot be given actual notice of the proposed purc g an initial consultation prior to the decision about formation of a client-lawyer
ionship. The lawyer often must learn such information to determinether

Sincethese clients cannot themselves consent to the purchase or direct any-othe| - flict of interest with isti lient and wheth fter i that
position of their files, the Rule requires an order from a court having jurisdictio erlels acon I'?I'O n ereg wi th anpexs ng %'eg an th‘J’. © he"I“a er '? one thal
authorizingtheir transfer or other disposition. The court can be expected to determijig!awyer is willing to undertake. Paragraph (b) prohibits the lawyer from using or

whetherreasonable &irts to locate the client have been exhausted, and whether ffiyealingthat information, except as permitted by Rule 1.9, even if the client or law
absentlients legitimate interests will be served by authorizing the transtae file Y& decides not to proceed with the representation. The duty exists regardless of how
sothat the purchaser may continue the representation. Preservation of client céHifff the initial conference may be. )

dencegequires that the petition for a court order be considered in camera. (A procel4] In order to avoid acquiring disqualifying information from a prospedieet,

dureby which such an order can be obtained needs to be established in jurisdictflgyer considering whether or not to undertake a new matter should limit the initial
in which it presently does not exist). interview to only such information asasonablyappears necessary for that purpose.

[9] All elements of client autonomincluding the client absolute right to dis Wherethe information indicates that a conflict of interest or other reasamfer

; ; representation exists, the lawyer should so inform the prospective client or decline
ggg ré]regrﬁl;vg?:rp?ggitég?sfer the representation to anatharive the salef the prae therepresentation. If the prospective client wishes to retain the laangeif consent

FeeArrangements Between Client and Puchaser [10] The sale may not be is possible under Rule 1.7, then consent from &dicaéd present or former clients

financedby increases in fees clgad theclients of the practice. Existing arrange mustt;_\elobtalned beforzacceptlng the_repres_?]ntanon. . i h ,

mentsbetween the seller and the client as to fees and the scope of the work must awyer may condition conversations with a prospective client on the erson

honoredby the purchaser informedconsenthat no information disclosed during the consultation will prohibit
Other Applicable Ethical Standards. [11] Lawyers participating in the sale of gheflla_\{yyerffrqnf] reprgsentlng ?dmﬁm clientin thte matterSIee Rule ldo (e%hfor the

alaw practice or a practice area are subjedhéoethical standards applicable to e |n||'|onto in orlme consetnt. th Fagreerl;len exptressy ?9 ;f)row ?S' e pcriospec

involving another lawyer in the representation of a client. These include, for ex ?Tft'fg ?;iygcfi?/g?:ﬂgﬁ? 0 the lawjgesubsequent use of informaticeceive

ple, the sellers obligation teexercise competence in identifying a purchaser qualifie pr ‘; b f d h he | .

to assume the practice and the purchasasligation taundertake the representation , ., [8] Evenin the absence of an agreement, under paragraph (c), the lawyer is not pro

competently(see Rule 1.1); the obligation to avoid disqualifying conflicts, and tgiPited from representing a client with interests adverse to those of the prospective

securethe clients informed consent for those conflicts that can be agreed to (see Rell§Ntin the same or a substantially related matter unless the lawyer has received from

1.7regarding conflicts and Rule 1.0 (e) for the definition of informed consent); a prospective client information that could be significantly harmful if used in the

the obligation to protect information relating to the representationRsées 1.6 and  Matter. o o

1.9). [7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers

St ; ; i inRule 1.10, but, under paragraph (d) (1), imputation may be avoided

[12] If approval of the substitution tfe purchasing lawyer for the selling lawyer 8Sprovided inRule . ) ) IMpL

is required by the rules of any tribunal in which a matter is pending, such approlfeﬁ‘e lawyer obtains the informed consent, confirmed in writing, of both the prospec

mustbe obtained before the matter can be included in the sale (see Rule 1.16 “tive and afected clients. In the alternative, imputation may be avoided if the-condi

Applicability of the Rule. [13] This Rule applies to the sale of a law practice o&iimsof paragraph (d) (2) areet and all disqualified lawyers are timely screened and

; f ritten notice is promptly given tthe prospective client. See Rule 1.0 (k) (require
a deceased, disabled or disappeared lawlus, the seller may be represented b entsfor screening procedures). Paragraph (d) (2) (i) does not prohibit the screened

anon-lawyer representative naibject to these Rules. Since, howenerlawyer " f - Pt
may participate in a sale of a law practighich does not conform to the requirements/@Wyerfrom receiving a salary or partnership share established byimligpendent

H - ; t that lawyer may naeceive compensation directly related to the-mat
of this Rule, the representatives of the seller as well as the purcleasjey can be agreementou P P
expectedo see to it that they are met. terin which the lawyer is disqualified.

icai ; f ; .+~ [8] Notice, including a general description of the subjeatterabout which the
t[-l4] Adr'gllss:lomodor_ re_}lrement from atlaw pgnnerlshlpfct)r pr(_)gfassmneil assog'at'ol'&\/{/y]erwas c:onsultedg armfg the screeninpg procedures eﬁployed generally should
retirementplans and similar arrangements, and a sale of tangible assets giradaw h g f y
tice, do not constitute a sale or purchase governed by this Rule. be given as soon as practicable after the need for screening becomes apparent.

[15] This Rule does not apply to the transfers of legal representation between I% 9] For the duty of competence of a lawyer who gives assistance on the merits of

: tter to a prospective client, see Rule 1.1. For a |sswfeties when a prospective
yerswhen such transfers are unrelated to the sale of a practice or an area of pra tentrusts valuables or papers to the laveeare, see Rule 1.15.

SCR 20:1.18 Duties to prospective client. (a) A person

who discusses with a lawyer the possibility of forming a client— SUBCHAPTERII
lawyer relationship with respect toraatter is a prospective client.
(b) Even when no client-lawyer relationship ensudawger COUNSELOR

who has had discussions with a prospective client shall not use or ) . )
reveal information learned in the consultation, except as SCRCR 20:2.1 Advisor . In representing a client, a lawyer shall
20:1.9would permit with respect to information of a former clientexerciseindependent professional judgmeantd render candid

(c) Alawyer subject to pafb) shall not represent a client withdVice. In rendering advice, a lawyer may refer not only to law
interestsmaterially adverse to those of a prospective clietiign PULtO other considerations such as moral, economic, social and
sameor a substantially related matter if the lawyer receintat-  Political factors, that may be relevant to the clisrsituation.

tion f th fi lient thaould b ianifi il History: Sup. Ct. Order NaD4-07 2007 WI 4, 293 \i¢. 2d xv
mation from the prospec Ive clien u e Slgr.“ icantly ABA Comment: Scope of Advice[l] A client is entitled to straightforward
harmfulto that person in the maitexcept as provided in pgd).  advice expressing the lawyer honest assessment. Legal advice often involves
If a |aWyer is disquaﬁﬁedrom representation under this paraunpleasagtacts ar|1d alternat(;ves that a client ma;]y beI disinfline?jto confrontd—ln pre
: : f : . : enting advice, a lawyer endeavors to sustain the cliemttale and may put advice
graph,no I_aWye“n a firm with Wh'Ph that laWyer |s_ass_OC|atecfn as acceptable a form as honesty permits. HowaVawyer shouldot be deterred
may knowmgly undertake or continue representation in suchfram giving candid advice by the prospect that the advice will be unpalatable to the
matter,except as provided in pdd). client. ) , '
. . e . . [2] Advice couched in narrow legal terms maydifdittle value to a client, espe
(d) When the lawyer has received disqualifying informatioBally where practical considerations, such as costectsfon other people, are pre
asdefined in par(c), representation is permissible if: dominant. Purely technical legal advice, therefore, can sometimes be inadequate. It
. . . is properfor a lawyer to refer to relevant moral and ethical considerations in giving
(1) both the dkcted client and the prospective clidr@ve advice. Although a lawyer is not a moral advisor as such, moral and ethical censider
giveninformed consent, confirmed in writing, or ationsimpinge upon most legal questicarsd may decisively influence how the law
he | h ived the inf . K bvili” be applied.
(2) the lawyer who received the information took reasona &3] A client may expressly or impliedbsk the lawyer for purely technical advice.
measurego avoid exposure to more disqualifying informatiorwhen such a request is made by a client experienced in legal matters, the lawyer may

thanwas reasonably necess#amydetermine whether to represengccepit at face value. When such a requestasie by a client inexperienced in legal
matters however the lawyets responsibility as advisor may include indicating that

the prospective client; and moremay be involved than strictly legal considerations.
(i) the disqualified lawyer is timely screened from paytick [4] Mattersthat go beyond strictly legal questions may also be in the domain of
TR ; ; otherprofession. Familynatters can involve problems within the professional
pationin the matter and is apportloned no part of the fee {he@mpetencf psychiatry clinical psychology or social work; business mattens

from; and involve problems within the competenoéthe accounting profession or of financial
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specialists.Where consultation with a professionahimother field is itself something  Financial Auditors’ Requests for Information. [6] When a question concerning

acompetent lawyer would recommend, the lawyer should make such a recommetiaialegal situatiorof a client arises at the instance of the clégefiancial auditor and

tion. At the same time, a lawysradvice at itbest often consists of recommendingthe question is referred to the lawy#telawyers response may be made in aceord

acourse of action in the face of conflicting recommendations of experts. ancewith procedures recognized in the legal profession. Syehcedure is set forth
Offering Advice. [5] In general, a lawyer is not expected to give advice untin the American Bar Association Statement of Policy Regarding Lawgesgonses

askedby theclient. Howeverwhen a lawyer knows that a client proposes a courd@ Auditors’ Requests for Information, adopted in 1975.

of action that is likely to result in substantial adverse legal consequences to the client,

the lawyets duty to the client under Rule 1.4 may require that the lawfegraafvice . i —
if the clients course of action is related to the representation. Simildrgn a matter SCR 20:2.4 Lawyer serving as 3rd—party neutral. (a) A

is likely to involve litigation, it may be necessargder Rule 1.4 to inform the client |QWYer serves as @rd—party neytral when the lawyer assists two
of forms of dispute resolution that might constitute reasonable alternatives to litigg more persons who are not clients of the lawyer to reach a-resolu

tion. A lawyer ordinarily has no duty to initiate investigation afiant’s afairs or tion of a dispute or other matter timatsarisen between them. Ser
to give advice thathe client has indicated is unwanted, but a lawyer may initiate. )

adviceto a client when doing so appears to be in the cliémtirest. viceas a 3fd—pafty neutral may i_nC|Ude 5_erViC€‘ as an arbjteator
mediatoror in such other capacity as will enable the lawtger
SCR 20:2.2 Omitted. assistthe parties to resolve the matter

(b) A lawyer serving as a 3rd—party neutral shall inform unrep
SCR 20:2.3 Evaluation for use by 3rd persons. (a) Alaw resentecparties that the lawyer is not representing them. When
yer may provide an evaluation of a mattdeefing aclient for the thelawyer knows or reasonably should know that a party does not
use of someone other than the client if the lawyer reasonaldipderstandhe lawyets role in the mattethelawyer shall explain
believesthat making the evaluation is compatible with othethe diference between the lawyerole as a 3rd—party neuteaid

aspectof the lawyets relationship with the client. alawyers role as one who represents a client.

History: Sup. Ct. Order Nd)4-07 2007 WI 4, 293 \i¢. 2d xv
(b) When the Iawyer knows or reasonably should know thatABA Comment: [1] Alternative dispute resolution has become a substantial part

the evaluation is likely to &éct the C”em; interests mr_:lterially of the civil justice system. Aside from representing clients in dispute-resolution pro
andadverselythe lawyer shall not provide the evaluation unIeSSSEeslawyegf f;ﬁer%f_etrvil as thlrt_il,—r;arty neutrlalst- A I:hlrd-patm{ r:wutratl_ is a person,

; ; ; suchas a mediatparbitrator conciliator or evaluatpwho assists the parties, repre
theclient gives informed consent. sentedor unrepresented, in the resolution of a dispute or in the arrangement of a trans

(c) Except as disclosure is authorized in connection withagtion. Whether a third—party neutral serves primarily as a facilitat@luator or

reportof an evaluation, information relating to the evaluation i rcr']f;ﬁgg}gﬁegfgp&“ﬁ on the particular process that is either selected by the parties

otherwiseprotected by SCR 20:1.6. [2] Therole of a third—party neutral is not unique to lawyers, although, in some

History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 W¢. 2d xv court—connectedontexts, only lawyers are allowed to serve in this role or to handle

ABA Comment: Definition. [1] An evaluation may be performed at the clignt’ Certaintypes of cases. In performing this role, the lawyer may be subject to court rules
directionor when impliedly authorized in order to carry out the representation. S@gother law that apply either to third—party neutrals generally or to lawyers serving
Rule1.2. Such an evaluation may be for the primary purpose of establishing inforrigthird—party neutrals. Lawyer-neutrals may also be subject to various codes of eth
tion for the benefit of thirgarties; for example, an opinion concerning the title of¢$: Such as the Code of Ethics for Arbitration in Commercial Disputes prepared by
propertyrendered at the behest of a vendor for the informatianpobspective par ajoint committee of the American Bar Association and the American Arbitration
chaserpr at the behest of a borrower for théermation of a prospective lendan ~ Associationor the Model Standards of Conduct for Mediators jointly prepared by the
somesituations, the evaluation may be required by a government agency; for exdffjiéricanBar Association, the American Arbitratidrssociation and the Society of
ple, an opinion concerning the legality of the securitigistered for sale under the ©rofessionalén Dispute Resolution.

securitiedaws. In other instances, the evaluation may be required by a third persorf3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this
suchas a purchaser of a business. role may experience unique problemsaaesult of diferences between the role of

[2] A legal evaluation should hiistinguished from an investigation of a person%aithird—party neutral and a lawysrservice as a client representative. The potential

with whom the lawyeroesnot have a dlient-lawyer relationship. For example, 42" confusion is significant when the parties are unrepresented in the process. Thus,
lawyer retained b;\'g purchaser to analyze a vé{::yddre to proper't)y does nh‘avg aragraph(b) requires a lawyer—neutral to inform unrepresented parties that the law
a client-lawyer relationship with the venddBo also, an investigation into a person’ yeris not representing them. For some parties, particularly parties who frequently

affairsby a government lawygor by speciatounsel by a government lawyer by usedispute—resolution processésis information will be sdicient. For others, par

: p : . ticularly those who are using the process for the first time, more information will be
specialcounsel employed by the government, is not an evaluation as that term is %é{ﬁﬁre%. Where appropriat% theplawyer should inform unrepresented parties of the
in this Rule. The question is whether thwyer is retained by the person whose; !

affairsare being examinedhen the lawyer is retained by that person, the generI portantdifierences between the lawjrole as third-party neutral andavyers

- " N h Al le as a client representative, including the inapplicability of the attorney—client evi
rulesconcerning loyalty telient and preservation of confidences applyich is not iary privilege.p The extent of disc?osure rgguired Blnder this paraygraph will

- p - h o denti
Fge case r'1f the Iawytle)r IS Leta'“ﬁd Iby someone ‘?'S% Fcr;r. th'i re%s%n, it 'Sdessle”“%ndon the particular parties involved and the subject matter of the proceeding,
identify the person by whom the lawyer is retained. This should be made clear Adje|| as the particular features of the dispute-resolution process selected.

only to the person under examination, but also to others to whom the results are t[(a] A lawyer who serves asthird—party neutral subsequently may be asked to

bemade available. ’ L serveas a lawyer representing a client in the same méfiee conflicts of interest
Duties Owed to Third Person and Client.[3] When the evaluation is intended at arise for both the individual lawyer and the lavyéaw firm are addressed in

for the information or use of a third person, a legal duty to that person may or nigyje1.12.

notarise. That legal question is beyond the scope of this Rule. Howieersuch 151} oy verswhorepresent clients in alternative dispute-resolution processes are

an evaluation involves a departure from the normal client—lawyer relationship, ¢ ernedby the Rules of Professional Conduct. When the dispute-resolution pro

ful analysis of the situation is required. The lawyer must be satisfied as a mattexQlgayes placefore a tribunal, as in binding arbitration (see Rule 1.0 (m)), the law

professionajudgment that making the evaluation is compatible with other functiong, duty of candor is governed by Rule 3.3. Otherwise, the laswglaty of candor

undertakerin behalf of theclient. For example, if the lawyer is acting as advocateyardhoth the third—party neutral and other parties is governed by Rule 4.1.

in defending the client against cgas of fraud, it would normally be incompatible

with that responsibility for the lawyer to perform an evaluation for others concerning

thesame or a related transaction. Assuming no such impediment is apparent, how

ever,the lawyer should advise the client of the implications of the evaluation, particu SUBCHAPTERIII
larly the lawyetrs responsibilities to thirgersons and the duty to disseminate the
findings.

Accessto and Disclosue of Information. [4] The quality of an evaluation ADVOCATE

dependn the freedom and extent of the investigation upon which it is based. Ordi
narily a lawyer should have whatever latitude of investigation seems necessary . T . .
matterof professional judgment. Under some circumstances, hovieegerms of &CR 20:3.1 Meritorious claims and contentions. (@ In

the evaluation may be limited=or example, certain issues or sources may be categéepresenting client, a lawyer shall not:

ically excluded, othe scope of search may be limited by time constraints or the non ; : ;

cooperatiorof persons having relevamtformation. Any such limitations that are (1) kr_loyvlngly advance a claim or defense that is unwarranted

materialto the evaluation should be described in the report. If after a lawyer has catfiderexisting lawy except that the lawyer maylvance such claim

mencedan evaluation, the client refuses to comply with the terms upon which it weg defense if it can be supported by good faitjuarent for an

understoodhe evaluation was to have been made, the laggéligations are deter f ) ; ot .

minedby law having reference tthe terms of the clies’agreement and the sur extensionmodification or reversal of existing law;

roundingcircumstances. In ntircumstances is the lawyer permitted to knowingly  (2) knowinglyadvance a factual position unless there is a basis

makeafalse statement of material fact or law in providing an evaluation under thj f ; ; .

Rule. See Rule 4.1, fiSr dom_g so th_at is not frlvolo_gs, or _
Obtaining Client's Informed Consent.[5] Information relating to an evaluation ~ (3) file a suit, assert a position, conduct a defense, détaf a

is protected by Rule 1.6. In many situations, providing an evaluation to a third pagiytake other action on behalf of the client when the lawyer knows

poseso significant risk to the client; thus, the lawyer may be impliedinorized L - X
to disclose information to carry out the representation. See Rule 1\Wiaje, how ~ OF When it is obvious that such an action would serve merely to

ever,it is reasonably likely that providing the evaluation wifeatf the client inter  harassor maliciously injure another

estsmaterially and adverselthe lawyemust first obtain the clierst’consent after e . :
theclient hasheen adequately informed concerning the important possibtesetn (am) A Iawyer prOVIdIng limited Scope representation-pur

theclient's interests. See Rules 1.6 (a) and 1.0 (e). suantto SCR 20:1.2 (c) may rely on the otherwssdf-repre
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sentedpersonrs representation of facts, unless the lawyer has ré:afsedgn tge glie_nS_expresged agmisr?ion caf_intent to testilgyNU,ntgutthmg? the
; : : ndang admission need not be phrased in magic wordsyst be unambiguous
son to. t.)e“e.ve th.at S.UCh representations are false, or maten%Wdirectly made to the attorne$tape chDoweILgOOAl WI70272 Ws. 2dg88
insufficient,in which instance thiawyer shall make an indepen 681 N.w.2d 500 02-1203
dentreasonable inquiry into the facts. Whena defendant informs counsel of the intention to testify faltiedyattornes
. . . first duty shall be to attempt to dissuade the client from the unlawful course-of con

(b) A lawyer for the defendant in a criminal proceeding, or thfict. The attorney should then consider moving to withdraw from the case. If the

respondenin a proceeding that could result in deprivatiorlib)f motionto withdraw is denied and the defendiaststs in committing perjurgounsel

; : ould proceed with the narrative form of questioning, advising the defendant before
erty, may nevertheless stefend the proceeding as to require th%gndof what that entails and informing opposing counsel and the circuit cabg of

everyelement of the case be established. changeof questioning style prior to use of the narrative. StatécDowell, 2004 WI
History: Sup. Ct. Order NdD4—-07 2007 WI 4, 293 \l¢. 2d xv; Sup. Ct. Order No. 70, 272 Ws. 2d 488681 N.W2d 500 02-1203
13-1Q 2014 WI 45, filed 6-27-14, £f1-1-15. Note: The above annotations cite to SCR 28k it existed prior to the adoption

Wisconsin Committee Comment: This Wisconsin Supreme Court Rulefdifs ~ Of Sup. Ct. Order No.04-07 e
from the Model Rule in expressly establishing a subjective test for an ethical viola CaseNote: Lawyers Owe Candor toribunals. Dietrich.Wis. Law Aug. 2007.
tion. Wisconsin Committee Comment: Unlike its Model Rule counterpart, paragraph
ABA Comment: [1] The advocate hasduty to use legal procedure for the fullest(C) does not specify when the duties expire. For this reason, ABA Comment [13] is
benefitof the clients cause, but also a duty not to abuse legal procedure. The l&@pplicable.
both procedural and substantive, establishes the limits within which an adwmate  ABA Comment: [1] This Rule governs theonduct of a lawyer who is represent
proceed. However the law is not always clear and never is static. Accordiingly ing a client in theproceedings of a tribunal. See Rule 1.0 (m) for the definition of
determiningthe proper scope of advocaagcount must be taken of the lawmbi =~ “tribunal.” It also applies when the lawyer is representing a client in an angittary
guitiesand potential for change. ceeding conducted pursuant to the tribunatijudicative authoritysuch as a depesi
[2] Thefiling of an action or defense or similar action taken for a client is not frivdion. Thus, for example, paragraph (a) (3) requires a lawyer to take reasonable reme
lous merely because the facts have first been fully substantiated or because thedial measures if the lawyer comes to know that a client whessfying in a
lawyer expects to develop vital evidence only by discavéihat is required of law ~ depositionhas ofered evidence that is false.
yers,however is that they inform themselves about the facts of their clients’ cases[2] This Rule sets forth the special duties of lawyers fisen$ of the court to avoid
andthe applicable law and determitat they can make good faitlyaments in sup  conductthat undermines the integrity of the adjudicative process. A lawyer acting
port of their clients’ positions. Such actiginot frivolous even though the lawyer asan advocate in an adjudicative proceeding has an obligation to present tre client’
believesthat the cliens position ultimately will not prevail. The action is frivolous, casewith persuasive force. Performance of that duty while maintaining confidences
however,if the lawyer is unable either to make a good faiuarent on the merits ~ of the client, howeveis qualified by the advocateduty of candor to thiibunal.
of the action taken or to support the action talgra good faith gument for an Consequentlyalthougha lawyer in an adversary proceeding is not required to present
extensionmodification or reversal of existing law animpartial exposition of the law or to vouch for the evidence submitted in a cause,
[3] Thelawyer's obligations under this Rule are subordinatiederal or state con thelawyer must not allow the tribunal to be misled by false statements of fastor
stitutionallaw that entitles a defendant in a criminal matter to the assistance ef coghevidence that the lawyer knows to be false. _ i
selin presenting a claim or contention that otherwise would be prohibited by thisRepresentationsby a Lawyer. [3] An advocate is responsiblier pleadings and
Rule. other documents prepared for litigation, butissiallynot required to have personal
knowledgeof matters asserted therefor litigation documents ordinarily present

. i it At assertiondy the client, or by someone on the cliebhalf, and not assertions by
SCR 20:3.2 Expedltlng |It|gatl0n. A lawyer shall makeea thelawyer Compare Rule 3.1. Howeyan assertion purporting to be on the-law

sonableefforts to expedite litigation consistewtth the interests yer'sown knowledge, as in anfigavit by the lawyer or in a statement in open court,

of the client. may properly be made only when the lawyer knows the assertion is true or believes
History: Sup. Ct. Order NoD4-07 2007 WI 4, 293 Wé. 2d xv it to be true on the basis of a reasonably diligent inguityere are circumstances
ABA Comment: [1] Dilatory practices bring the administration of justice inte dis wherefailure to make a disclosure is the equivalent of imative misrepresenta

h ion. The obligation prescribed in Rule 1.2 (d) not to counsel a client to commit or
repute. Although therewill be occasions when a lawyer may properly seek & poslsgisghe client in committing a fraud applies in litigatioRegarding compliance
ponemenfor personal reasons, it is not proper for a lagenutinely fail to expe ith Rule 1.2 (d), see the Comment to that Rule. See also the Comment to Rule 8.4
dite litigation solely for the convenience of the advocates. Nor will a failure té) ’ ’ ) )
expeditebe reasonable if done for the purpose of frustrating an opposingspart
attemptto obtain rightful redress or repose. It is not a justificatian similar conduct
is often tolerated by the bench and.b&he question is whether a competent lawye
actingin good faith would regard the course of action as having some substantial
poseother than delayRealizing financial or other benefit from otherwisgroper
delayin litigation is not a legitimate interest of the client.

Legal Argument. [4] Legal agument based on a knowingly false representation
f law constitutes dishonesty toward the tribun@llawyer is not required to make
isinterested exposition of the lalaut mustrecognize the existence of pertinent
galauthorities. Furthermore, as stated in paragraph (a) (2), an advocate has a duty
to disclose directly adverse authority in the controlling jurisdictiontithatot been
disclosedby the opposing partyThe underlying concept is that legajament is a
. . discussiorseeking to determine the legal premises properly applicable to the case.
SCR 20-3_)-3 Candor toward the tribunal. (a) A lawyershall Offering Evidence.[5] Paragraph (a) (3) requires that the lawyer refusefén of
not knowmgly: evidencehat the lawyer knows to be false, regardless of the elierghes. Thisluty
: .1 ispremised on the lawyer obligation as an fi€er of the court to prevent the trier
(1) make a false statement of f_aCt or law to a t”bljmal or fail gp?act from being misled bfalse evidence. A lawyer does not violate this Rule if
correctafalse statement of material fact or law previously madee lawyer dfers the evidence for the purpose of establishing its falsity
to the tribunal by the lawyer; [6] If a lawyer knows that the client intends to testify falsely or wants the lawyer
. . . .. to Introduce false evidence, the lawyer should seek to pertheadient that the evi
~ (2) fail to disclose to the tribunal legal authoiiitythe control  dence should not befefed. If the persuasion is iftetive and the lawyer continues
ling jurisdiction known to the lawyer to be directly adverse to therepresent the client, the lawyer must refuse fier dhe false evidence. If only a
b ' : f . rtionof a witness testimony will be false, the lawyer may call the witnesedtify
pOSItIOhOf the_C“em and not disclosed by opposing counsel; Ogﬁtmay not elicitor otherwise permit the witness to present the testimony that the
(3) offer evidence that thiawyer knows to be false. If a law lawyerknows is false.

yer, the lawyets client, or a witness called by the lawyeas [7] The duties stated in paragraphs @d (b) apply to all lawyers, including

. . . fensecounsel in criminal cases. In some jurisdictions, howes@urts have
offeredmaterial evidence and the laWyer comes to know of its féf uiredcounsel to present the accused as a witness or to give a natativeent

sity, the lawyer shall take reasonable remedial measures, -inCllﬂ&le accused so desires, even if counsel knows that the testimony or statement will
ing, if necessar,ydisclosure to the tribunal. A |aWyer may refusde false. The obligation of the advocate under the Rules of Professional Conduct is

s . . Subordinatdo such requirements. See also Comment [9].
tO_Of_fer evidence, other than the testimony a_ﬂeienc_iant ina [8] The prohibition against &éring false evidence only applies if the lawyer
criminal matter that the lawyer reasonably believes is false. knowsthat the evidence is false. A lawigreasonable belief that evidencéaise
; f di ; oesnot preclude its presentation to the trier of fact. A laigylenowledge that evi
(b). A IaWyer who represents a C“.em In an adIUdlcatl.Ve pr enceis false, howevercan be inferred from the circumstances. See Rulé)1.0
ceedingand who knows that a person intends to engage, is-€ngags, althougha lawyer should resolve doubts about the veracity of testimony or
ing, or has engaged in criminal foaudulent conduct related to theothglri\lligeHCﬁ in favor 0; t?f; Elg)l;eﬂh;e |aw¥]¢k;_canr;0t ignOfre lff;n m(;bviouds falsenood-
; ; ; ; i though paragraph (a] only prohibits a lawyer frol g evidence the
proceedlng§hall take reasonable remedial measures, InCIUdIm:‘]lalvayerknows to be false, it permits the lawyermrefuse to dér testimony or other
necessarydisclosure to the tribunal. proofthat the lawyer reasonably believegaise. Ofering such proof may reflect

i i i adverselyon the lawyeis ability to discriminate in thquality of evidence and thus
(c) The duties stateh pars. (a) and (b) apply even if com impair the lawyets efectiveness as an advocate. Becauskeo§pecial protections

pliancerequires disclosure of information otherwise prote®gd nisiorically provided criminal defendants, howexais Rule does not permit a law
SCR20:1.6. yer to refuse to dér the testimony of such a client whehe lawyer reasonably
. : .- helievesbut does not know that the testimony will be false. Unless the lawyer knows
(d) Inan ex_ parte proceedlng, a laWyer Sha”_ inform the't”bgwe testimony will be false, the lawyer must honordiient’s decision to testify See
nal of all material facts known to the lawyer theitl enable the alsoComment [7].
tribunalto make an informedecision, whether or not the facts are RemedialMeasures.[10] Having ofered material evidence in the belief that it
d wastrue, a lawyer may subsequently come to know that the evidtefalse. Ora
aaverse. lawyermay be surprised when the lawigeclient, or another witness called by the
History: Sup. Ct. Order NoD4-07 2007 W1 4, 293 . 2d xv lawyer, offers testimony the lawyer knows to be false, either during the ldsvyer
CaseNotes: An attorney may not substitute narrative questioning for the-traddirectexamination or in response to cross—examination by the opposing.ldwyer
tional question and answer format unless counsel knows that the client intends togashsituations or if the lawyer knoves the falsity of testimony elicited from the-cli
tify falsely Absent the most extraordinary circumstances, such knowledge mustdmtduring a deposition, the lawyer mtizke reasonable remedial measures. In such
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situations the advocate’ proper course is to remonstrate with the client confiden  (2) the lawyer reasonably believes that the pessiotérests

tially, advise the client of the lawyerduty of candor to the tribunal and seekdie ; i i
ent’s cooperation with respect to the withdrawal or correction of the false statemeW | not be adversely ffcted by refralnlng from giving such

or evidence. If thatails, the advocate must take further remedial action. If-withinformation.

drawalfrom the representation is not permitted or wilt undo the ééct of the false History: Sup. Ct. Order NaD4-07 2007 WI 4, 293 \¢. 2d xv

evidencethe advocate must make such disclosure to the tribunal as is reasonably negaseNote: It is a violation of the lawyes code of ethics for a lawyer to tell a jury

essaryto remedy the situation, even if doing so requires the lawyer to reveal infQyhathe or she believes is the truth of the case, unless it is clear that thédaweyief

mation that otherwise would be protected by Rule 1.6. It is for the tribunal thenjggmerely a comment on the evidence before the jStgite vJackson2007 WI App

determine what should be done — making a statement about the matter to the gy 302 Ws. 2d 766735 N.W2d 178 06-1240

of fact, ordering a mistrial or perhaps nothing. ) ABA Comment:[1] The procedure of the adversary system contemplates that the
[11] Thedisclosure of a cliert'false testimongan result in grave consequencesevidencen a case is to be marshalled competitively by the contending parties. Fair

to the client, including not only a sense of betrayal but also loss of the case-and gempetitionin the adversary system is secured by prohibitions against destruction or

hapsa prosecution for perjuryBut the alternative is that the lawyer cooperate irconcealmenbf evidence, improperly influencing witnesses, obstructive tactics in

deceivingthe court, thereby subverting the truth—finding process which the adversaigcoveryprocedure, and the like.

systemis designed to implement. See Rule 1.2 (d). Furthermore, unless it is clearly2] Documentsand other items of evidence are often essential to establish a claim

understoodhat the lawyer will act upon the duty to disclose the existence of false ewt defense. Subject to evidentiary privileges, the Kiglain opposing partjncluding

dence, the client can simply reject the laig@dvice to reveal the false evidence andhe government, to obtain evidence through discovery or subpoena is an important

insist that the lawyer keep silent. Thus the client couldf@ciefoerce the lawyer into  procedural right. The exercise of that right can be frustrated if relevant material is

beinga party to fraud on the court. altered,concealed or destroyed. Applicable law in many jurisdictions males it
Preserving Integrity of Adjudicative Process.[12] Lawyers have a special offenseto destroy material for purpose of impairing its availability in a pending pro

obligationto protect a tribunahgainst criminal or fraudulent conduct that under ceedingor one whose commencement can be foreseen. Falsifying evidence is also

minesthe integrity of the adjudicative process, such as bribing, intimidating or othgrenerallya criminal ofense. Paragraph (a) applies to evidentiary mageiaérally

wise unlawfully communicating with a witness, jureourt oficial or other partici  including computerized information. Applicable law may permit a lawyer to take

pantin the proceeding, unlawfully destroying or concealifiguments or other temporarypossessionf physical evidence of client crimes for the purpose of con

evidenceor failing to disclose information to the tribunal when required by law to dductinga limited examination that will not alter or destroy material characteristics of

so. Thus, paragraph (b) requires a lawyer to take reasonable remedial meastinesvidence. Irsuch a case, applicable law may require the lawyer to turn the evi

including disclosure if necessarnwhenever the lawyer knows that a person, includdenceover to the police or other prosecuting authgrigpending on the circum

ing the lawyes client, intends to engage, is engaging or has engaged in criminasgnces.

fraudulentconduct related to the proceeding. [3] With regard to paragraph (b), it is not improper to pay a witnesgenses or
Duration of Obligation. [13] A practical time limit on the obligation to rectify to compensate an expevitnesson terms permitted by lawThe common-law rule

falseevidence or false statements of law and fact hle &stablished. The conelu in most jurisdictionss that it is improper to pay an occurrence witness any fee for

sionof the proceeding a reasonably definite point for the termination of the obligatestifyingand that it is improper to pay an expert witness a contingent fee.

tion. A proceeding has concluded within the meaning of this Rule wweal aidg [4] Paragrapk{f) permits a lawyer to advissmployees of a client to refrain from

mentin the proceeding has beefiraied on appeal or the time for review has passedjiving information to another partyor the employees may identify their interests
Ex Parte Proceedings|[14] Ordinarily, an advocate hake limited responsibility ~with those of the client. See also Rule 4.2.

of presenting one side of the matters that a tribunal should consider in reaching a deci

sion; the conflicting position is expected to be presented by the opposingHasty . Al ;

ever,in any ex parte proceeding, such as an application for a temporary restrai %1 R20:3.5 Impartlallty and decorum of  the tribunal. A

order,there is no balance of presentation by opposing advocates. The object er shall not:

ex parte proceeding is nevertheless to yield a substantially just result. The judge ha: i i i iva

anaffirmative responsibility to accord the absent parst consideration. The lawyer E{a) seek to Inﬂuenc.e .a JUdge’ JU{WOSpeCtIVQuror or other

for the represented party has the correlative duty to make disclosures of material fafficial by means prohibited by law;

known to the lawyer andhat the lawyer reasonably believes are necessary to an (b) communicate ex parte with such a person during the pro

informeddecision. A f
Withdrawal. [15] Normally, a lawyets compliance with the duty of candor ceedingunless authorized tdo so by law or court order or for

imposedby this Rule does not require that the lawyer withdraw from the represengChedulingpurposes if permitted by the court. If communication
tion of a client whose interests will be or have been adverdelted by the lawyés  hetweena lawyer and judge has occurred in order to schedule the

disclosure.The lawyer mayhoweverbe required by Rule 1.16 (a) to seek permissiol : ;
of the tribunal to withdraw if the lawyer compliance with this Rukeduty ofcandor I?natter'the lawyer involved shall promptly notify the lawyer for

resultsin such an extreme deterioration of the client-lawyer relationship that the latfie other partyor the other partyif unrepresented, of such cem
yer can no longer competently represent the client. Also see Rule 1.16 (b) for thegiunication;

cumstancesn which a lawyer will be permitted to seek a tribusgérmission to . . . . . .
withdraw. In connection with a request for permission to withdraw that is premised (C) Communicate with a juror or prospective juror after
ona clients misconduct, a lawyer may reveal information relating to the represenghargeof the jury if:

tion only to the extent reasonably necessary to comply with this Rule or as otherwise

permittedoy Rule 1.6. (1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawgatesire not to com

SCR 20:3.4 Fairness to opposing party and counsel. A municate;or

lawyer shall not: (3) the communication involves misrepresentation, coercion,

(a) unlawfully obstruct another partyaccess to evidence orduressor harassment; or
unlawfully alter destroy or conceal a document or other material (d) engage in conduct intended to disrupt a tribunal.
havingpotential evidentiary valueA lawyer shall not counsel or  History: Sup. Ct. Order NcdD4-07 2007 W1 4, 293 . 2d xv

assistanother person to do any such act; CaseNote: The violation of the rules under ci2€ and62 can be the basis for a
. . . . .courtto impose a sanction for incivility during litigation although the authority to do
(b) falsify evidence, counsel or assist a witness to tesni}lis not dependent on ct20 and62, but rather the cougtinherent authorityAspen
falsely, or offer an inducement to a witness that is prohibited lServicesjnc. v IT Corp.220 Ws. 2d 491583 N.W2d 849(Ct. App. 1998).
law: Note: The above annotation cites to SCR 28k it existed prior to the adoption
! . . . .. of Sup. Ct. Order No.04-07
(c) knowingly disobey an obligation under the rules of a {ribu wisconsin Committee Comment: Paragraph (b) diérs from the Model Rule in
nal, except for an open refudahsed on an assertion that no vali¢hatit expressly imposes a duty promptly to notify other parties in the event of an ex
obligation exists: partecommunication with a judge concerning scheduling.
g ! ABA Comment: [1] Many forms of improper influence upon a tribunal pre
(d) in pretrial procedure, make a frivolous discovery requestribdedby cgmiﬂalhlaw Czjthers arehsmlegitf)ietﬁ in tlhe 'l‘\BA Modebde O(fj Judiciés\l
i i ; Conduct,with which an advocate should be familid lawyer is required tavoi
or fail to make reasonably diligenteft to comply.wnh degally contributingto a violation of stich provisions. Wy q
properdiscovery request by an opposing party; [2] During a proceeding a lawyer may not communicate ex parte with persons

(e) intrial, allude to any matter that the lawyer does not reasdi§rvingin an oficial capacity in the proceeding, such as judges, masters or jurors,

biv beli : | t or that will not b techbmissibl unlessauthorized to do so by law or court order
a _y elieve Is relevant or that will not be SUPpor e@apnissiole [3] A lawyer may on occasion want to communicate with a jur@raspective
evidence, assert personal knowledge of fimdtssue except when juror after the jury has been disched. The lawyer may do so unless the communica
testifyingas a witness, or state a personal opinion as to the justrjiegds prohibited by law or a court order but must respect the desire of the Jurof not
of a cause, the credibility ofwgitness, the culpability of a civil liti C%maml\micatignf’:lwyer  JAWYyEr may not engage In Improper conduct urning the
gantor the guilt or innocence of an accused; or [4] The advocate’ function is to presemvidence and gument so that the cause
f ; y be decided according to laRefraining from abusive or obstreperous conduct
. (f) _reqUESt a pe(son Oth?r than a client to refrain from Vomnt@g corollary of the advocatetight to speak on behalf of litiganté lawyer may
ily giving relevant information to another party unless: standfirm against abuse by a judge but should avoid reciprocation; thegutigauit
; : is no justification for similar dereliction by an advocate. An advocatepresent the
. (1) the personis a relative or an emplopeether agent ofa cause protect the record for subsequent review and preserve professional integrity
client; and by patient firmness no lessfe€tively than by belligerence or theatrics.

Text from the 2013-14 W is. Stats. database updated by the Legislative Reference Bureau. Report errors at (608) 266-3561.


http://docs.legis.wisconsin.gov/document/sco/04-07
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20145
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20145
http://docs.legis.wisconsin.gov/document/courts/302%20Wis.%202d%20766
http://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%20178
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-1240
http://docs.legis.wisconsin.gov/document/sco/04-07
http://docs.legis.wisconsin.gov/document/statutes/ch.%2020
http://docs.legis.wisconsin.gov/document/statutes/ch.%2062
http://docs.legis.wisconsin.gov/document/statutes/ch.%2020
http://docs.legis.wisconsin.gov/document/statutes/ch.%2062
http://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%20491
http://docs.legis.wisconsin.gov/document/courts/583%20N.W.2d%20849
http://docs.legis.wisconsin.gov/document/sco/04-07

SCR
20:3.5

[5] Theduty to refrain from disruptive conduct applies to any proceeding of a tri Wisconsin Committee Comment: Paragraph (b) contains provisions found
bunal,including a deposition. See Rule 1.0 (m). ABA Comment [5] but not contained in the Model Rule. Becaugigecdddition of
paragraph(b), this rule and the Model Rule havefeling numbering, so thaare

. ; - . ;o . shouldbe used in consulting the ABA Comment.
SCR 20:3.6 Trial publicity . (a) A lawyer who is participating ™ aga Comment: [1] Itis difficult to strike a balance between protectingright
or has participated in the investigation litigation of a matter to a fair trial and safeguardirtge right of free expression. Preserving the right to a

shallnot make an extrajudicial statement that the lawyer knows @ trial necessarily entails some curtailment of the information that may be dissemi
bhshould k il bedi - db f publi natedabout a party prior to trial, particularly where trial by jury is involvédhere
reasonablyshould Know wi Isseminated by means of publiCyereno such limits, the result would be the practical nullification of the protective

communicatiomrandwill have a substantial likelihood of materi effect of the rules of forensic decorum and the exclusionary dfilegidence. On
a”y prejudicing an adjudicative proceeding in the matter the other hand, there are vital social interests served by the free dissemination of

r . o information about eventhaving legal consequences and about legal proceedings
(b) A statement referred to in pda) ordinarily is likely to themselves Thepublic has a right to know about threats to its safety and measures
;i i i i aimedat assuring its securityt also has a legitimate interest in the condugiditial
hav.eSl.JCh an ééct when it refers to a CIVII. matter triable to a jury roceedingsparticularly in matters of general public concern. Furthermorsutihe
a criminal matter or any other proceeding that could result iy

] : C ctmatter of legal proceedings is often of direct significanaielvate and delibera
deprivationof liberty, and the statement relates to:

tion over questions of public policy
T . .. 2] Specialrules ofconfidentiality may validly govern proceedings in juvenile,
(1) the charactecredibility, reputation or criminatecordof do[r'n]est’iJcrelations and mental dis%ility);/)roceegiggs, andpperhaps gther ![ypes of liti
a party suspect in a criminal investigation or witness, or the-idepation. Rule 3.4 (c) requires compliance with such rules.
i i i i - [3] TheRule sets forth a basjgeneral prohibition against a lawj@making state
tity of g W|tngs§, or thexpected tesymony ofa party or Wltr,]essr‘nén]tsthat thelawyer knows :?ihouldpknow will hgve a sub‘gtsg'ntial Iik%lihood of
(2) in a criminal case or proceeditigt could result in depriva materiallyprejudicingan adjudicative proceeding. Recognizing that the public value
tion of liberty, the possibility of a plea of guilty ttve ofense or of informed commentary is great and the likelihood of prejudice to a proceteding
the existence ocontents of any confession, admission, or statfegommentany of a lawyerwiho is not involved n the Rroceedinmal the Rule
> y ' ' ppliesonly to lawyers who are, or who have been involved in the investigation or
ment givenby a defendant or suspect or that persoafusal or litigation of a case, and their associates.
failure to make a statement: [4] Paragraph(b) identifies specific matters about which a lavgestatements
' . . would not ordinarily be considered present a substantial likelihood of material
(3) the performance or results of any examination or teReor prejudice,and should not in any event be considered prohibited by the general pro
refusalor failure of a person to submit to an examination or te bition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of

. . . . E subject hich a ke a stat t, but stat t th t
or the identity or nature of physical evidence expected to be pi&smay be subject o paragraph () o S eemens o eerma
sented; [5] Thereare,on the other hand, certain subjects that are more likely than not to

. a havea material prejudicial &fct on a proceeding, particularly when they refer to a
(4) any Op_lnl_On as to the gud’r 'nr_locence of a defend_ant c)rcjvil matter triable to a jurya criminal matteror any other proceeding that could
suspectn a criminal case or proceeding that could result in depresuitin incarceration. These subjects relate to:
vation of liberty; (1) the charactecredibility, reputation or criminal record of a parsyispect
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(5) information the lawyer knows or reasonably should know in a criminal investigation or witness, or the identityaofitness, or the expected
is likely to be inadmissible as evidence in a trial and would if dis
closedcreate a substantial risk of prejudicingirpartial trial; or

(6) the fact that alefendant has been cbead with a crime,
unlessthere isincluded therein a statement explaining that the
chargeis merely an accusation and that the defendammesumed

testimonyof a party or witness;

(2) ina criminal case or proceeding that casult in incarceration, the possi
bility of a plea of guilty to the &#nse or the existence or contents of any cenfes
sion, admission, or statement given by a defenadarguspect or that persen’
refusalor failure to make a statement;

(3) theperformance or results of any examination or test or the refusal-or fail
ure of a person to submib an examination or test, or the identity or nature of
physicalevidence expected to be presented;

innocentuntil and unless proven guilty
(c) Notwithstandingpars. (a) and (b) (1) through (5), a lawyer
may state:

(1) the claim, diense or defense involved and, except when
prohibitedby law the identity of the persons involved;

(2) information contained in a public record;

(4) anyopinion as to the guilt or innocence of a defendant or suspect in a crimi
nal case or proceeding that could result in incarceration;

(5) informationthat the lawyer knows or reasonably should know is likely to
beinadmissibleas evidence in a trial and that would, if disclosed, create-a sub
stantial risk of prejudicing an impartial trial; or

(6) thefact that a defendartas been chged with a crime, unless there is
includedtherein a statement explaining that tiege is merely an accusation
andthat the defendant is presumed innocent until and unless proven guilty

[6] Anotherrelevant factor in determining prejudice is the nature of the proceeding

(3) that an investigation of a matter is in progress; involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil
trials may be less sensitive. Non-jury hearings and arbitration proceedings may be

(4) the SChEdu“ng O_I’ result _Of any_sFEP In _“tlgatlon; i even less d#écted. TheRule will still place limitations on prejudicial comments in
(5) arequest for assistance in obtaining evidence and inforntigse casesutthe likelihood of prejudice may be tiifent depending on the type

; . of proceeding.
tion necessary thereto; [7] Finally, extrajudicial statements that might otherwise raise a question under

(6) a warning of danger concerning the behavior of a persofs Rule may be permissible wheTey are made in response to statements maee pub
involved, when there is reason to believe that there existikthe licly by another partyanother partyg lawyer or third persons, whereraasonable

. X P . . lawyerwould believe a public response is required in order to avoid prejudice to the
“h(()de of substantial harm to an individuzito the public interest; |awyersclient. When prejudicial statements have been publicly madheys,
an

responsivestatements may have the salutafgatfof lessening any resulting adverse
. . . . . impacton the adjudicative proceeding. Such responsive statements should be limited
(7) in a criminal case, in addition to subs. (1) through (6): o contain only such information as is necessary to mitigatizie prejudice created
(i) the identityresidence, occupation and family status of they the statements made by others. ‘ o ,
accused: ~[8] SeeRule 3.8 (f)for additional duties of prosecutors in connection with extraju
o ) ) dicial statements about criminal proceedings.
(i) if the accused has not begpprehended, information rec
essanto aid in apprehension of that person;

(i) the fact, time and place of arrest; and >
(iv) the identity of investigating and arrestindiagrs or Witnessunless: _
agenciesand the length of the investigation. (1) the testimony relates to an uncontested issue;
(d) Notwithstanding pa[(a), a |awyer may make a Statement. (2) the testimony I’elateS to the nature and Value Of Ieg'al ser
thata reasonable lawyer would believe is required to protect a ¢ficesrendered in the case; or
entfrom the substantial likelihood of undue prejudicidéef of (3) disqualificationof the lawyer would work substantial hard
recentpublicity not initiated by the lawyer dine lawyets client. shipon the client.
A statement made pursudotthis paragraph shall be limited to  (b) A lawyer may act as advocate in a trial in which another
suchinformation asis necessary to mitigate the recent adverggwyerin thelawyer's firm is likely to be called as a witness unless
publicity. precludedfrom doing so by SCR 20:1.7 or SCR 20:1.9.
(e) No lawyer associated infiam or government agency with ~ History: Sup. Ct. Order Nc04-07 2007 W1 4, 293 V¢. 2d xv

i ihi CaseNote: When a prosecutor elicits testimony that can only be contradigted

a lawyer SUbJeCt to pa(a) shall make atatement prOthIted by defensecounsel or the defendant, if defense couoseld not reasonably foresee the

par.(a). dilemma,and the defendant has decided not to testéfense counsel must be-per
History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 . 2d xv

mittedto testify State vFoy, 206 Ws. 2d 629557 N.W2d 494(Ct. App. 1996).

SCR 20:3.7 Lawyer as witness. (a) A lawyer shall not act
asadvocate at a trial in which the lawyer is likelyp®a necessary
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" The party tys?ekg)g disqul_ialitf,icati?/r\}mied?ﬁR 2%_3-7ﬁgas thi burden of prpvigg rejecta settlement é&r, whether to waive important procedural

enecessity for disqualification. ether disqualificatidran attorney is required : il ;

in a particular case involves an exercise of the circuit calistretion. State.Gon I’IghtSOf how the tribunal is Ilkely to rule in the case, or

zalez-Villarreal 2012 W1 App 1.0, 2012 W1 App 10, 11-1259 ) (2) assist the person in the completion of (i) guilty plea forms

of ggtpei ihe ahove annotation cites to SCR 28 it existed prior to the adoption (jj) forms for the waiver of a preliminary hearing or (iii) forms for
ABA Comment: [1] Combining the roles of advocate and witness can prejudict\bewalver ofa jury trial.

:Re}ribunal ané:i tlhe ?pposing party and can also involve a conflict of interest between(g) A prosecutor shall not subpoena a lawipeat grand jury
elawyer and client. ; ; ;
Advocate-WitnessRule. [2] The tribunal has proper objection when the toier or other proceedlng to present evidence a.bom a past or mbsent

factmay be confused or misled by a lawyer serving as both advocate and witn€43t unless the prosecutor reasonably believes:

Theopposing party has proper objection where the combination of roles may preju i i i i

dicethatparty’s rights in the litigation. A witness is required to testify on the basig (1) tfil_e I?)flormatl.?mo_ljght Is not prOteCtEd from disclosure by

of personal knowledge, while an advocate is expected to explain and comment on@y applicable priviiege;

dencegiven by others. It may not be clear whether a statement by an advocate-wit (2) the evidence sought is essential to the successfuyble

nessshould be taken as proof or as an analysis of the proof. . . : f : i
[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneouéﬂpn of an ongoing investigation or prosecution; and

servingasadvocate and necessary witness except in those circumstances specifie3) there is no other feasible alternative to obtain the informa
in paragraphs (a) (1) through (a) (3). Paragraph (a) (1) recognizes that if the testi 5K

will be uncontested, the ambiguities in doal role are purely theoretical. Paragraph i . . L

@ @ regogn{ijz_es lt1hr:1t where thehyeﬁtirr?ony c_on.ce;r;s thde extent and %at;lmsﬁF (f) A prosecutarother than a municipal prosecytiora crimt
vicesrendered in the action in which the testiméngfered, permitting the lawyers i i ivati i

to testify avoids the need for a second trial with new counsel to resolve that issﬂﬁ.l cgse or a proceeding that could result in deprivation of liberty
Moreover,in such a situation the judge has firsthand knowlediglse matter in issue; S all:

hencethere is less dependencetba adversary process to test the credibility of the (1) make timely disclosure to the defense of all evidence or
testimony.

[4] Apart from these two exceptions, paragraph (a) (3) recognizes that a baland rmationknown tO the prosecutor that ten_ds to neQa_te the_ gu”t
is required between the interests of the client and those of the tribunal and the oppbshe accused amitigates the dénse, and, in connection with

e o e o e e o s g iencingdiscloseto the defense and to the tribunal all unprivi
tenorof the lawyels testimonyand the probability that the lawyetestimony will 1 aed mitigating |nformat|_on known_ to the pr(_)s_e_cut@p(cept
conflict with that of other witnesses. Even if there is risk of such prejudice, in detsfhenthe prosecutor is relieved of this responsibility lyretee

mining whether the lawyer should be disqualified, due regard must be gitea to tive order of the tribunal; and

effectof disqualification on the lawyks client. It is relevant that one or bathrties . . .

could reasonably foresee that the lawyer would probably be a witness. The conflict(2) €xercise reasonable care to prevent investigators, law

of interest principles stated in Rules 1.7, 1.9, and 1.10 have no applicatios to enforcemenipersonnel, employees or other persons assisting or

aspecbf the problem. ; ; ; o 4 ng
[5] Becausehe tribunal is not likely to be misled when a lawyer acts as advoca?es'soqat.e(.wnh the prosecutor in a criminal case from mf"‘.
in a trial in which anothelawyer in the lawyes firm will testify as a necessary wit eXtraJUdK:_'al statement that the prosecuteould be prohibited
nessparagraph (b) permits the lawyterdo so except in situations involving a eon from making under SCR 20:3.6.
flict of interest. . .
Conflict of Interest.[6] In determining ifit is permissible to act as advocate in a (g) When a prosecutor kno.ws.of nesvedible, an,d material
trial in which the lawyer will be a necessary witness, the lawyer must also consi@fl | kel VI
ial in which the | ill b i he | ! iearidencecreatinga reasonable likelihood that a convicted defend
with Rulles 1.7 or 1.6, Far example, i thore i fely tsbkstantal confict beween cLaid not commit an @énse of which the defendant was €on
the testimonﬂ/ of thé élient and that ’of the lawyer the representation involves aconm&ted'the prosecutor shall do all of the foIIowmg:
of interest that requires compliance with Rule 1.7. This would be true even though (1) prompt|y disclose that evidence to an appropriate court or
thelawyer might not be prohibited by paragraph (a) from simultaneously Serving a8 ority: and
advocateand witness because the lawgatisqualification would work aubstantial Y,
hardship on the client. Similarlg lawyer who might be permittedsimultaneously (2) if the conviction was obtained in the prosecigtgurisdic
serveas an advocatand a witness by paragraph (a) (3) might be precluded frol .
doingso by Rule 1.9. The problem can arise whether the lawyer is called as a wit -

on behalf of the client or is called by the opposing paligtermining whether or not (i) promptly make reasonakdorts to disclose that evidence

sucha conflict exists is primarily the responsibility of the lawyer involved. If ther ; .
is a conflict of interest, the lawyer must secure the ckenformed consent, cen %o the defendant unless a court authorizes delay; and

firmed in writing. Insome cases, the lawyer will be precluded from seeking the cli (i) make reasonablefefts to undertake an investigation or

ent'sconsent. See Rule 1.7. See Rule 1.0 (b) for the definition of “confirmeit-in i i i i
ing" and Rule 1.0 (&) for the definition of “informed consent.” causean investigation to be undertaken, to determine whether the

[7] Paragraph(b) provides that a lawyer is not disqualified freerving as an defendantvas convicted o&n ofense that the defendant did not

advocatebecause a lawyer with whom the lawyer is associated in a firm is preclud@@mmit.
from doing so by paragraph (a). If, howeuee testifying lawyer would also be dis

qualifiedby Rule 1.7 or Rule 1.9 from representing the client in the matter law (h) Whe_n a prosecutor knows _Of clear and cor_1V|r_1(a_mg

yers in the firm will be precluded from representing the client by Rule 1.10 unless thenceestablishing that a defendant in the prosetsifarisdiction

client gives informed consent under the conditions stated in Rule 1.7. wasconvicted of an dénse that the defendant didt commit, the
. . prosecutoishall seek to remedy the conviction.

SCR 20:3.8 Special responsibilities of a prosecutor . (a) History: Sup. Ct. Order Ncd04-07 2007 WI 4, 293 \¥. 2d xv; Sup. Ct. Order No.

A prosecutor ira criminal case or a proceeding that could resuig-24 2009 WI 55, filed and &f6-17-09.
in deprivation of liberty shall not prosecute a gesthat the prose o (tiazsoeol\éote Dealing Fairly Vith an Unrepresented Person. Kempinfs. Law
Ccl. .

cutorknows is not sup.por.ted b_y probable cause. . Note: The above annotation cites to SCR 24k it existed prior to the adoption
(b) When communicating with an unrepresented person in tfeSup. Ct. Order No.04-07

context of an investigation or proceeding a prosec[ﬂ‘bﬂ” WisconsinComment: The Wsconsin Supreme Court Rulefdifs from theModel
. L . Rulein several respects: (fppragraph (b) adds the reference to “in the context of an
inform the person of thprosecutdss role and interest in the mat investigationor proceeding”; (2) paragraphs (c) and (d) expand the rule by deleting

ter. areference to communications occurring only “after the commencement of litiga
. . . lan”; (3) paragraphs (d) and (f) exempt municipal prosecutors from certain require
(C) Whe_n C_Ommumcat'ng W'th_ an unrepresented person Wﬁ%\ntsof the rule. Care should be used in consulting the ABA Comment.
hasa constitutional or statutory right to counsel, the prosecutonBA Comment: [1] A prosecutor has the responsibility of a minister of justice and
shallinform the person of the right to counsel and the proceduressimply that of an advocate. This responsibility carries with it specific obligations
. . o see that the defendant is accorded procedural justice and that guilt is decided
to obtain counsel and shall give that person a reasonable Oppqmasis of sificient evidence. Precisely how far the prosecutor is required to go in

nity to obtain counsel. this direction is a matter of debate and varies ifedéht jurisdictions. Many jurisdic
: . : tions have adopted the ABA Standards of Criminal Justice Relating to the Rrosecu
(d) When cqmmumcatmg with an gnrepregented PEBBOM;n Function, which in turn are the product of prolonged and careful deliberation by
prosecutomay discuss the matfgarovide information regarding lawyersexperienced in both criminal prosecution and defense. Applicable law may
settlementand negotiate a resolution which may include a waijvégauireother measures by the prosecutor and knowing disregard ofothiigtions

o . or a systematic abuse of prosecutorial discretion could constitute a violation of Rule
of constitutional and statutory rights, but a prosecutiver than g 4. 4 P

amunicipal prosecutpshall not: [2]In some jurisdictions, a defendant may waive a preliminary heairg
(1) otherwise provide Iegal advice to the person including bﬂﬁrebylose a valuable opportunity to challenge probable cafiseordingly prose

o : orsshould not seek to obtain waivers of preliminary hearings or other important
not limited to whether to obtain counsel, whether to accept @fetrialrights from unrepresented accused persons. ~Paragragbe&not apply
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20:3.8

however,to an accused appearing pro se with the approval of the tribunal. Nor ddesfiling of income-tax returns. Nor does it apply to the representation of a client
it forbid the lawful questioning of an unclgad suspect who has knowingly waived in connection with an investigation or examination ofdhent’s afairs conducted
therights to counsel and silence. by government investigators or examiners. Representation in such matters is gov
[3] Theexception in paragraph (d) recognizes that a prosecutoseeiyan appro ~ ernedby Rules 4.1 through 4.4.
priate protective order from the tribunal if disclosure of information to the defense .
couldresult in substantial harm to an individual or to the public interest. SCR 20:3.10 Omitted.
[4] ParagrapHh(e) is intended to limit the issuance of lawyer subpoengsaind History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 W¢. 2d xv
jury and other criminal proceedings to those situations in which there Is a genuine
needto intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements
thathave a substantial likelihood of prejudicing an adjudicatory proceedirthe In SUBCHAPTERIV
contextof a criminalprosecution, a prosecutsrextrajudicial statement can create
the additional problem of increasing public condemnation of the accused. Although TRANSACTIONSWITH PERSONS
theannouncement of an indictment, for examplid, necessarily have severe conse OTHER THAN CLIENTS

quencedor the accused, a prosecutor can, and should, avoid comments which have

no legitimate law enforcement purpose and have a substantial likelihood of 4ncre§sC .

ing public opprobrium of the accused. Nothing in this Comment is intended to restfzCR 20:4.1 Truthfulness in statements to others. @ In

Eh;é statements which a prosecutor may make which comply with Rule 3.6 (b) or §fe course of representing a client a lawyer shall not knowingly:
c). .
[6] Like other lawyers, prosecutors are subject to Rel&sand 5.3, which relate (1) make a falsstatement of a material fact or law to a 3rd per

to responsibilities regarding lawyers and nonlawyers who work for or are associag@n; Or
with the lawyets ofice. Paragraph (f) reminds the prosecutor of the importance of ; ; : :
theseobligations in connection with the unique dangers of improper extrajudicial (2) fail to disclose a mate”&"?t toa 3_rd_person when disclo
statementsn a criminal caseln addition, paragraph (f) requires a prosecutor to-exeiSUreis necessary to avoid assisting a criminal or frauduleryact
cisereasonable care to prevent persons assisting or associated with the prosegiglient, unless disclosure is prohibited by SCR 20:1.6.
from making improper extrajudicial statements, even when such personstare . . .
underthe direct supervision of the prosecut@rdinarily the reasonable care stan (b) Notwithstanding par(a), SCR 20:5.3 (c) (1), and SCR
dardtwill be satilsfieg ifttrf:e prolsecutto_r ig_sugs tlhe appropriate cautions to law-enfor2®:8.4,a lawyer may advise or supervise others with respect to
mentpersonnel and other relevant individuals. : A i
Editor's Note: Section3 of Supreme Court Order No. 08-24 states: “The ft:-)IIowlaW.flJI Ih\éestlgagvde a,\?gzltéssz'om W1 4. 293 V. 2d
ing comments to SCR 20:3.8 (g) and (h) are not adopted, but will be published anffliStory: Sup. Ct. Order —U4 ) - eaxv )
may be consulted for guidanceimerpreting and applying thei¥¢onsin Rules of _ WisconsinCommittee Comment:Paragraplfb) has no counterpart in the Model
Professional Conduct for Attorneys:” Rule. As a general mattes lawyer may advise a client concerning whether proposed
Wisconsin Comment: Wisconsin prosecutors have long embraced the notion thg@nductis lawful. See SCR 20:1.2 (d). This is allowed even in circumstances in
theduty to do justice requires both holdindenfders accountable and protecting theWhich the conduct involves some form of deception, for example the use of testers
innocent. New Rule 20:3.8(g) and (h) reinforces this notion. Thsc@vsin rule dif  to investigate unlawful discrimination or the use of undercover detectives to investi
fers slightly from the new A.B.A. rule to recognize limits in the investigativegatetheftin the workplace. When the lawyer personally participates in the deception,
resourcesf Wisconsin prosecutors. howeverserious questions arise. See SCR 20:8.4 (). Parapjagcognizes that,
This rule was not designed to address significant changes in the law that mijfigrethe law expressly permits it, lawyers may have limited involvement in certain
affect the incarceration status of a number of prisoners, such as where a statt/fstigativeactivities involving deception. ) .
declaredunconstitutional. Lawful investigative activity may involve a lawyer as an advisor or supervisor only
ABA Comment: [7] Whena prosecutor knows of nearedible and material evi whenthe lawyer in good faith believes there is a reasonable possibility that unlawful
dencecreating a reasonable likelihood thateason outside the prosectgojurisdic activity has taken place, is taking place or will take place in the foreseeable future.
tion was convicted of a crime that the person did not commit, paragraph (g) require§BA Comment: Misrepresentation.[1] A lawyer is required to be truthful when
promptdisclosure to the court or other appropriate authaitgh as the chief prose deéalingwith others on a cliers’ behalf, but generalljas no dfrmative duty to
cutor of the jurisdiction where the conviction occurred. If the conviction wakforman opposing party of relevant facts. A misrepresentation can occur if the law
obtainedin the prosecutss jurisdiction, paragrapty) requires the prosecutor to Y incorporates or &fms astatement of another person that the lawyer knows is
examinethe evidence and undertake further investigatiatetermine whether the false. Misrepresentations can also occur by partially true but misleading statements
defendants in fact innocent omake reasonablefefts to cause another appropriate OF Omissions that arthe equivalent of &fmative false statements. For dishonest
authorityto undertake the necessary investigation, and to promptly disclose-the @nductthat does not amount to a false statement or for misrepresentations by a law
denceto the court and, absent court-authorized detaghe defendant. Consistent Yer Other than in the course of representing a client, see Rule 8.4. )
with the objectives of Rules 4.2 aA, disclosure to a represented defendant murfé Statementsof Fact.[2] This Rule refers to statements of fact. Whether a particu
be made through the defendantounsel, and, in the case of an unrepresented defef@l Statement should be regarded as one of fact can depend on the circumstances.
ant,would ordinarily be accompanied by a request to a court for the appointmenittder generally accepted conventions in negotiation, cettgias of statements
counsel to assist the defendantaking such legal measures as may be appropriat@/dinarily are not taken as statements of material fasttimates of price or value
[8] Underparagraph (h), once the prosecutor knows of clear and convincing egjacedon the subject of &ansaction and a parsylntentions as to an acceptable
dencethat the defendant was convicted of derge that the defendant did not com Settlemendf a claim are ordinarily in this categoand so is the existence ofamdis
mit, the prosecutamust seek to remedy the conviction. Necessary steps may inclg@sedprincipal except where nondisclosuretioé principal would constitute fraud.
disclosureof the evidencéo the defendant, requesting that the court appoint coun }Nyedrst srr%ould benindful of t?ei!r obligations under applicable law to avoid crimi
for an unrepresented indigegfendant and, where appropriate, notifying the courf@ 8nd tortious misrepresentation. . -
thatthe prosecutor has knowledge thatdeéendant did not commit thefefnse of Crime or Fraud by Client. [3] Under Rule 1.2 (d), a lawyer is prohibitgdm
which the defendant was convicted. \fotin?jellng)r affl(%t)m% a; clientin cg;nduct }!ﬂani_lawy?{hknovys is fnml??l %f.raulgul 12
[9] A prosecutats independent judgment, made in good faith, that the new e nt. Faragrap states a speciiic application ot té princip'e set forth in kue 1.
denceis not of such nature as to trigger the obligations of sections (g) and (h), tho and addresses tkguation where a clierst’crime or fraud takes the form of a lie

! : T isrepresentation. Ordinatily lawyer camvoid assisting a cliestcrime or fraud
ts#gssgltéemlydetermmed to have been erroneous, does not constitute a viofatio y withdrawing from the representation. Sometimes it may be necessary for-the law

yerto give notice of the fact of withdrawal and to disaf an opinion, document,
affirmationor the like. In extreme cases, substantive law may reqlzveyar to dis
SCR 20:3.9 Advocate in nonadjudica’[ive proceedings, close information relating to the representation to avoid being deemed to have

: ; f : ;. assistedhe clients crime or fraud. If the lawyer can avoid assisting a chertime
A laWyer representing client before a Ieg|3|atlve bOdy of admin or fraud only by disclosing this information, then under paragraph (b) the lawyer is

istrative agency in a nonadjudicative proceeding shall disclos&juired to do so, unless the disclosure is prohibited by Rule 1.6.
thatthe appearance is in a representative capacity and shall con

form to the provisions of SCR 20:3.3 (a) through SCR 20:3.4 SCR 20:4.2 Communication with person represented by

(a) through (c), and SCR 20:3.5. counsel. (a) Inrepresenting client, a lawyer shall not commu
History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 \ig. 2d xv nicateabout the subject of the representation \aitherson the
ABA Comment: [1] In representation before bodies such as legislatures, munid@wyer knows to be represented by another lawyer in the matter

pal councils, and executive amdiministrative agencies acting in a rule-making ofynlessthe lawyer has the consent of the other lawyer or is autho

policy—making capacitylawyers present facts, formulate issues and advague ar _.
mentin the matters under consideration. Teeision-making bodyike a court, rizedto do so by law or a court order

shouldbe able to rely on the integrity of the submissions made to it. A lawyer appear (b) An otherwise unrepresented party to whom limited scope

ing before such a bodyust deal with it honestly and in conformity wapplicable i i ; : ;
rulesof procedure. See Rules 3.3 (a) through (c), 3.4 (a) through (c) and 3.5. representations belng prowded or has been prOV'dEd in accord

[2] Lawyers have nexclusiveright to appear before nonadjudicative bodies, a@ncewith SCR 20:1.2 (c) is considered e Ur!fepreserlted for
theydo before a court. The requirements of Ride therefore may subject lawyers purposes of this rule unless the lawyer providing limited scope

to regulations inapplicable to advocates who are not lawytosiever legislatures resentatiomotifies the Opposing |awyer otherwise

322|3v?{r?'2ésl}??stfve agencies have a right to expect lawyers to deal with them as ﬁﬁf—?(istory: Sup. Ct. Order NdD4-07 2007 WI 4, 293 \i§. 2d xv; Sup. Ct. Order No.
[3] This Rule only applies when a lawyer represents a client in connection with 43102014 W1 45, filed 6-27-14, bﬂ‘?‘lf’- _ .

official hearing or meeting af governmental agency or a legislative body to which CaseNotes: Contact by an attorney with a cliesthildren who were represented

thelawyer or the lawyes client is presenting evidence ogament. It does not apply by a guardian ad litem without the guardian ad ligsoonsent violated this rul®is-

to representation of a client mnegotiation or other bilateral transaction with agov ciplinary Proceedings Against Kinagt92 Ws. 2d 36530 N.w2d 387(1995).

ernmentakhgencyor in connection with an application for a license or other privilege Defendant'sattorneys negotiation with plaintifs divorce attorney in regard to the

or the clients compliance with generally applicable reporting requirements, such asncipal action where a frivolous action claim was being pursued agdaistiff's
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attorneyviolated this section. Kelly.Clark,192 Ws. 2d 633531 N.W2d 455(Ct. Wisconsin Comment: A municipal prosecutds obligations under this rule
App. 1995). shouldbe read in conjunction with SCR 20:3.8 (d) and (f).

Note: The above annotations cite to SCR 28k it existed prior to the adoption Wisconsin Committee Comment: This Wisconsin Supreme Court Rule feifs
of Sup. Ct. Order No.04-07 from the Model Rule imequiring lawyers to inform unrepresented persons of the law

ABA Comment: [1] This Rule contributes to the proper functioning of the legayer’s role in the mattewhereas the Model Rule requilagy that the lawyer not state
systemby protecting a person who has chosen teepeesented by a lawyer in a mat or imply that the lawyer is disinterested. similar obligation to clarify the lawyé&r
ter against possible overreaching by other lawyers who are participating in the matisie is expressed iSCR 20:1.13 (f), SCR 20:2.4, SCR 20:3.8 (b), and SCR 20:4.1.

interferenceby those lawyers with the client-lawyer relationshi the uncoun ABA Comment: [1] An unrepresented person, particularly one not experienced
seleddisclosure of information relating to the representation. in dealing with legal matters, might assume that a lawyer is disinterests@liies

[2] This Rule applies to communications with any person who is represented s a disinterested authority dne law even when the lawyer represents a client.
counselconcerning the matter to which the communication relates. In order to avoid a misunderstanding, a lawyer will typically need to identify the law

[3] TheRule applies even though the represented person initiates or consents tg#ig client and, where necessagxplain thathe client has interests opposed to those
g:ommumcatlon.A 'Iawyer must !mnjedlatelgermmate communication with a Person of the unrepresented person. For misunderstandings that sometimes arise when a
if, after commencing communication, the lawyer learns that the person is one Wifjyerfor an oganization deals with an unrepresented constituent, see Rule 1.13 (f).
Whomcqmmumcauon is not pgrm|tted by th|s _Rule.' 2] The Rule distinguishes between situations involving unrepresented persons

[4] This Rule does not prohibit communication with a represented person, or gnseinterests may be adverse to those of the lawysient and those in which the

le:mrplgy?neolr a?hent )%f :[su'::h p$rson,n frogcfm'gg t\r,catt:rs ou\fsﬁ%thﬁt rer”ﬁsenﬁg%brson‘s’nterests are not in conflict with the clientin the former situation, the pos
orexamp’e, tne existence o a controversy between a government agency and ggffivy that the lawyer will compromise the unrepresented pessoterests is so

vateparty or between two @anizations, does not prohibit a lawyer either from greatthat the Rule prohibits the giving of any advice, apart from the advatatam

communicatingvith nonlawyer representatives of the other regarding a sepzatite . Wheth | - issible advicay d don th .
ter. Nor does thisRule preclude communication with a represented person Whoqgunsed ehA er a lawyer 'ﬁ gving |mperm|st| € advieay eﬁen ontne eﬁ(_pﬁrl
seekingadvice from a lawyer who is not otherwise representing a client matter ~ €nceand sophistication of the unrepresented person, as well sstting in whic

A lawyer may not make a communication prohibited by this Rule through the actgi Pehavior and comments occlihis Rule does not prohibit a lawyer from nego
another. See Rule 8.4 (a). Parties to a matter may communicate directly with ed@tng the terms of a transaction or settling a dispute with an unrepregmseah.
other,and a lawyer is not prohibited from advising a client concerning a communic0 long as the lawyer has explained that the lawyer represents an adverse party and
tion that the client is legally entitled to make. Also, a lawyer having independent jifsnot representing the persoie lawyer may inform the person of the terms on which
tification or legal authorization for communicating with a represented person is pgl:elawyers ﬂlem will enter into an fci‘gfeepenﬁmlﬂe a matteprepa;rtre] documents
mittedto do so. thatrequire the persos'signature and explain the lawAgeown viewof the meaning

[5] Communicationsuthorized by law may include communications by a lawye@f the document or the lawyerview of the underlying legal obligations.
on behalf of a client who is exercising a constitutional or other legal riglonomnuni
catewith the government. Communications authorized by law may also inclu . ;
investigativeactivities of lawyers representing governmental entities, directly ﬁCR 2_0'4'4 RespeCt for rlghts of 3rd persons. (a) In reg
throughinvestigative agents, prior to the commenceroéntiminal or civil enforce - resentinga client, a lawyer shall not usgeans that have no sub
mentproceedings.When communicating with the accused in a criminal madter stantialpurpose other than to embarrass data;burden a 3rd
governmentawyer must comply with this Rule in addition to honoring the constitu .. ! .
fional rights of the accused. The fact that a communication does not violate a sR&ISON,0r use methods of obtaining evidence that violate the legal
or federal constitutional right is indidient to establish that the communication is rights of such a person.
permissibleunder this Rule. . .

[6] A lawyer who is uncertaiwhether a communication with a represented person (b) A lawyer who I’QCEIVES a document relatlng to the represen
is perlm'issible may seekca)urr: order A lawyer may alsohseek allzoun;t1 order inbexceptatlon of the lawyets client and knows or reasonably should know
tional circumstances to authorize a communication that would otherwise be-pro ; ;
ited by this Rule, for example, where communication with a person representegvﬂ t the document was |nadvertently sent shall promptly nOtIfy the
counselis necessary to avoid reasonably certain injury sender.

[7] In the case of a representadanization, this Rule prohibits communications History: Sup. Ct. Order NaD4-07 2007 W1 4, 293 \i¢. 2d xv
with a constituent of therganization who supervises, directs or regularly consults ABA Comment: [1] Responsibility to a client requires a lawyer to subordinate the
with the oganizations lawyerconcerning the matter or has authority to obligate thehterestsof others to those of the ciient, but that responsibility does not imply that a
organizationwith respect to the matter or whose act or omission in connection Wih\yyermay disregard the rights of thipgérsons. It is impractical to catalogue all such
thematter may be imputed to theganization for purposes of ciaf criminal liabil - ianis bt they include legal restrictions on methofisbtaining evidence from third
ity. Consent of the ganizations lawyer is notequired for communication with @ ‘personand unwarranted intrusions into privileged relationships, such as the client-
former constituent. If a constituent of theganizationis represented in the matter E verrelationship '

by his orher own counsel, the consent by that counsel to a communication will . ) .
sufficientfor purposes of this Rule. Compare Rule 3.4 (f). In communicaiing ] 2] Paragrapl{b) recognizes that Iavyyers sometimes receive documents that were
acurrent or former constituent of arganization, a lawyer must not use methods offistakenlysent or produced by opposing partiesheir lawyers. If a lawyer knows
obtainingevidence that violate the legal rights of thgamization. See Rule 4.4. O reasonably should know that such a document wasrssihtertently then this

[8] The prohibition on communicationsith a represented person only applies inRulerequires the lawyeo promptly notify the sender in order to permit that person
circumstancesvhere the lawyer knows that the person is in faptesented in the to take protective measures. Whether the lawyer is required to take additional steps,
matterto be discussed. This means thatieyer has actual knowledge of the factSuch as returning the original document, is a matter of law beyosddbe of these
of the representation; batich actual knowledge may be inferred from the circumRules,as is the question of whether the privileged status of a document has been
stances.See Rule 1.0 (f). Thus, the lawyer cannot evade the requirement of obtaink@jved. Similarly, this Ruledoes not address the legal duties of a lawyer who receives
the consent of counsel by closing eyes to the obvious. adocument that the lawyer knows or reasonably should know may have been wrong

[9] In the event the person with whom the lawyer communicates is not knownfelly obtained by the sending person. For purposes of this Rule, “document” includes
berepresented by counsel in the matiieelawyer's communications are subject to €-mailor other electronic modes of transmission subject to being read or put into
Rule4.3. readableorm.

[3] Somelawyers may choogse return a document unread, for example, when the

. i ; lawyer learns before receiving the document that it was inadvertently sent to the
SCR 20:4.3 Dealmg with unrepresented person. (a) In ngaddress. Where a lawyer is not required by applicable law to do so, the deci

dealingon behalf of a client with a person who is not represent\élg;to voluntarily return such a document is a mattgurofessional judgment ordi

by counsel, a lawyer shall inform such person of the lawyele narily reserved to the lawyeSee Rules 1.2 and 1.4.

in the matter When the lawyer knows or reasonably should know

thattheunrepresented person misunderstands the laswade in - SCR 20:4.5 Guardians ad litem. A lawyer appointed to act

the matter the lawyer shall make reasonablf®gs to correct the asa guardian ad litem @s an attorney for the best interests of an

misunderstanding.The lawyer shall not give legal advicean individual represents, and shall act in, the individsibksinter

unrepresentegerson, other than the advice to secure counselgits even ifdoing so is contrary to the individuaivishes. A law

thelawyer knows or reasonably should know titt interests of yer so appointed shall comply with the Rule®offessionaCon

sucha person are or have a reasonable possibility of beingin céloctthat are consistent with the lawigrole in representing the

flict with the interests of the client. bestinterests of the individual rather there individual person
(b) An otherwise unrepresented party to whom limited scofdly.

representatiois being provided or has been provided in accord History: Sup. Ct. Order Nd)4-07 2007 W1 4, 293 \i¢. 2d xv

ancewith SCR 20:1.2 (c) is considered lte unrepresented for _ Wisconsin Comment:The Model Rules do not contain a counterpart provision.

. P i is rule reflects established case law that a guardian ad literisaokigin is a law
purposes of this rule unless the lawyer providing limited sco eg:who represents the best interests of an individual, not the individual personally

representatiomotifies the opposing lawyer otherwise. SeePaige K.B. vMolepske219 Ws. 2d 418580 N.W2d 289(1998)iIn re Steveon
History: Sup. Ct. Order Nd4-07 2007 W1 4, 293 \i¢. 2d xv; Sup. Ct. Order No. R.A.196 Ws. 2d 171537 N.W2d 142(Ct. App. 1995). Supreme Court Rules, Ghap

13-1Q 2014 WI 45, filed 6-27-14, £f1-1-15. ters35-36, govern eligibility for appointment as guardian ad litem in certéira
CaseNote: Dealing Fairly Vith an Unrepresented Person. Kempindfs. Law  tions.

Oct. 2005. Thisrule expressly recognizes that a lawyer who represents the best intetfests of
Note: The above annotations cite to SCR 24 it existed prior to the adoption individual does not have a client in the traditional sense but owmsply with the

of Sup. Ct. Order No.04-07 Rulesof Professional Conduct to the extent the rules apply
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20:4.5

SUBCHAPTER V (b) A subordinate lawyer does not violate Bdes of Profes
sional Conduct if that lawyer acts in accordanuith a supenv
LAW FIRMS AND ASSOCIAIONS sory lawyer's reasonable resolution of argaable question of
professionabuty.
SCR 20:5.1 Responsibilities of partners, managers, and History: Sup. Ct. Order NeD4-07 2007 WI 4, 293 V. 2d xv

; i : ABA Comment: [1] Although a lawyer is not relieveaf responsibility for a vioka
supervisory Iawyers. (a) A partner in a law firm, and a IaWyertion by the fact thathe lawyer acted at the direction of a superyiat fact may be

who individually or together with othéaiwyers possesses Comparelevant in determining whether a lawyer had the knowledge required to render con
rable managerial authority in a law firm, shall make reasonabdecta violation of the Rules. For example, if a subordinate filed a frivqimasiing

effortsto ensure that the firm has ifiesft measures giving reason at the direction ofa supervisqrthe subordinate would not be guilty of a professional
violation unless the subordinate knew of the docunsenivolous character

ableass_urance that all lawyerstre firm conform to the Rules of [2] When lawyers in asupervisor-subordinate relationship encounter a matter
ProfessionalConduct. involving professional judgment as to ethical dufye supervisor magssume

: : ; ; sponsibilityfor making the judgment. Otherwise a consistent course of action or
(b) A lawyer havmg direct Supervisory aUthomy over ano““%ﬁ)sitioncould not be takenlf the question can reasonably be answered only one way
lawyer shallmake reasonablefefts to ensure that the other law the duty of both lawyers is clear and they are equally responsible for fulfilling it.
yer conforms to the Rules of Professional Conduct. However if the question is reasonablygaable, someone has to decide upon the
. . courseof action. That authority ordinarily reposes in the supervisat a subordi
(c) A lawyer shall be responsible for another laigeiola  natemay be guided accordingiyFor example, if a question arises whether the-inter
tion of the Rules of Professional Conduct if: estsof two clients conflict under Rule 1.7, the supervisczasonable resolution of
hel ith k I fth ifi the question should protect the subordinate professionally if the resolution is subse
(1) the lawyer orders pwith knowledge of the specific con gentychallenged.

duct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managef®CR 20:5.3 Responsibilities regarding nonlawyer
authorityin the law firm in which the other lawyer practiceshas assistants. With respect to a nonlawyer employed or retained
directsupervisory authority over the other lawyamd knows of by or associated with a lawyer:
the conduct at a time when its consequences can be avoided or Mifa) apartner and a lawyer who individually or together with
Iga_tedb‘ué fallg tg zakﬁé)eagogo%gl\?wrf?&d\}gl Z%Ct'on- otherlawyers possesses comparable managerial authoritgin a

istory: Sup. Ct. Order Nd)4-07 e - caxy _ firm shall make reasonablef@ts to ensure that the firm has in

ABA Comment: [1] Paragraph (a) applies to lawyers who hawanagerial f L bl h h y
authorityover the professional work of a firm. See Rule 1.0 (c). This includes meff ect m_easures g_lvmge_asona e assu_rance t _at t_ € pesson
bersof a partnership, the shareholders in a law firganized as a professional corpo conductis compatible with the professional obligations of the
ration,and members of other associations authorized to préeticéawyers having Iawyer'
comparablenanagerial authority in a legal servicegaization om law department ! . . . .
of an enterpriser government agency; and lawyers who have intermediate manage (b) a lawyer having direct supervisory authonter the non

rial responsibilities in a firmParagraph (b) applies to lawyers who have supervisoqhwyer shall make reasonablef@ts to ensure that the perssn’
authorityover the work of other lawyers in a firm.

[2] Paragraplfa) requires lawyers witmanagerial authority within a firm to make conductis compatlble with the professmnal obllgatlons of the
reasonablefforts to establish internal policies and procedures designed to provikﬁaNyer; and
reasonablassurance that all lawyers in the firm will conform to the Rules of Profes .
sionalConduct. Such policies and procedures include those designed to detect an&c) a lawyer Sha“ _be responS|bIe for conduct .Of such a pers?“
resolveconflicts of interest, identify dates by which actions must be takeeriding thatwould be a violation of the Rules of Professional Conduct if
mattersaccount for client funds and property and ensure that inexperiEwvegets engagedn by a |aWyer if:
areproperly supervised. . .

[3] Othermeasures that may be required to fulfill the responsibility presciibed (1) thelawyer orders grwith the knowledge of the specific
paragrapi(a) can depend on the firsstructure and the nature of its practice. In &onduct,ratifies the conduct involved; or
smallfirm of experienced lawyers, informal supervision and periodic review of com . .
pliancewith the required systems ordinarily will oé. In a lage firm, or in practice (2) the lawyer is a partner or has comparable managerial

situationsin which dificult ethical problemdrequently arise, more elaborate mea authorityin the law firm in which the person énployed, or has

suresmay be necessarysome firms, for example, have a procedure whereby junioy; ; :
lawyerscan make confidential referral of ethical problems diretctls designated (leeCt sSupervisory aUthO”ty over the person, dmbws of the

seniorpartner or special committee. See Rule 5.2. Firms, whetgerdasmall, may conductat a time when its consequences caavmded or miti
also rely on continuing legal education in professional ethics. In any event, the etf@a{edbut fails to take reasonable remedial action.
atmospherf a firm can influence the conduct of all its membserd the partners ; . _

may not assume that all lawyers associated with the firm will inevitably conform to History: Sup. Ct. Order Nd)4-07 2007 W 4, 293 W. 2d xv

theRules. ~ ABA Comment:[1] Lawyers generally employ assistantstieir practice, includ )
41 Paragraphc) expresses general principle of personal responsibility for actsiNd Secretaries, investigators, law student interns, and paraprofessionals. Such assist
of Lr]]mhergSe%Haﬁso F‘gule 8.4 ?2)_ princip P P y ants,whether employeesr independent contractors, act for the lawyer in rendition

of the lawyers professional services. A lawyer must give such assistants appropriate

[5] Paragrap(c) (2) defines theluty of a partner or other lawyer having compara,,ictionand supervision concerning the ethiagpects of their employment, par

ble managerial authority in a laimm, as well as a lawyer who has direct supervisory. ; A ) 1 A !
authorityover performance of specific legal work by another lawyéhether daw- icularly regarding the obligation not to disclose information relating to representa
ver has supervisory authority in particular circumstances is a question of fact, PARD Of the client, and should be responsible for theirk product. The measures
nersand lawyers with comparable authority have at least indirect responsibility fof'Ployedn supervising nonlawyers should take accarthe fact that they do not
all work being done by the firm, while a partner or manager irgehaf a particular  Navelegal training and are not subject to professional discipline. )
matterordinarily also has supervisory responsibility for the worktber firm law [2] Paragraplfa) requires lawyers with managerial authority withiawa firm to
yersengaged in the matteAppropriate remedial action by a partner or managingnakereasonable &rts to establish internal policiesid procedures designed to-pro
lawyerwould depend on the immediacy of that lavigémvolvement and the sericus Vide reasonable assurance that nonlawyers in the firm will act in a way compatible
nessof the misconduct. A supervisor is required to intervene to preveidable  With the Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph
consequencesf misconduct if the supervisor knows that the misconduct occurreg?) applies to lawyers who have supervisory authority over the work of a nonlawyer
Thus,if a supervising lawyer knows that a subordinate misrepresented a matter téaragraptfc) specifies theircumstances in which a lawyer is responsible for con
opposingparty in negotiation, the supervisas well as the subordinate has a duty tgluct of a nonlawyer that would be a violation of the Rules of Professtammaluct
correctthe resulting misapprehension. if engaged in by a lawyer

[6] Professionamisconduct by a lawyer under supervision coaickal a violation
of paragraph (b) on the part of the supervisory lawyer thaurgh it does not entail OSCR 20:5.4 Professional independence ofa Iawyer (a)
aviolation of paragraph (c) because there was no direction, ratification or knowle &el = - . y
of the violation. awyer or law firm shall not shategal fees with a nonlawyer

[7] Apartfrom this Rule and Rule 8.4 (a), a lawgees not have disciplinary liabil exceptthat:

ity for the conduct o& partnerassociate or subordinate. Whether a lawyer may be . :
liable civilly or criminally for another lawyés conduct is a question of law beyond (1) an agreement by a IaWyer with ﬂlawyers firm, partner

the scope of these Rules. or associate may provide for the paymeintnoney over a reasen
[8] The dutiesimposed by this Rule on managing and supervising lawyers do nable period of time after the lawyeardeath, tdhe lawyets estate

ggﬂ;ﬁgtlpggseogillg%%?giach lawyenifirm to abide by the Rules of Professmnalor to one or more specified persons;

(2) alawyer who purchases the practice of a deceased, disabled
SCR 20:5.2 Responsibilities of a subordinate lawyer . (a) or disappeared lawyer magursuant to the provisions of SCR
A lawyer is bound by the Rules of Professional Conduct netwitR0:1.17,pay to the estate ather representatives of that lawyer
standingthat the lawyer acted #te direction of another person.the agreed upon purchase price; and
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(3) alawyer or law firm may include nonlawyer employees iyer, or a person the lawyer is assisting, is authorized by law or
acompensation or retirement plan, even though the plan is basederto appear in such proceeding or reasonably expects to be so
in whole or in part on a profit-sharing arrangement; and authorizedor

(4) alawyer may share court-awarded legal fees with a non (3) are in, or reasonably related to, a pending or potential arbi
profit organization that employed, retained or recommendechtion, mediation, oother alternative dispute resolution proceed
employmentf the lawyer in the matter ing in this or another jurisdiction, if the services arise out cdyer

(b) A lawyer shall not form a partnership with a nonlawyer ifeasonablyrelated to, the lawyés practice in a jurisdiction in
any of the activities of the partnership consist of the practice wihich the lawyer is admitted to practice and are not services for
law. which the forum requires pro hac vice admission; or

(c) A lawyer shall not permit a person who recommends, (4) are not within subsections (c) (2) or (c) (3) and arise out of,
employs,or pays the lawyer to render legal services for anoth@f are reasonably related to, the lawgearactice in a jurisdiction
to direct or regulate the lawysrprofessional judgment in render in which the lawyer is admitted to practice.
ing such legal services. (d) A lawyer admitted to practice in another United States

(d) A lawyer shall not practice witbr in the form of a profes jurisdictionorin a forelgn JUrISdICtlon,WhO is r_10t_ d!sbarred or
sionalcorporation or association authorized to pradtigefor a suspendedrom practice inany jurisdiction for disciplinary rea
profit, if: sonsor medical incapacitymay provide legal services in this

(1) a nonlawyer owns any interest therein, except that a fidgrisdictionthat: _ o
ciary representative of the estate of a lawyer may hold the stock(1) are provided to thiawyers employer or its ganizational
or interest of the lawyer for a reasonatitee during administra  affiliates after compliance with SCR 10.03 (4) (f), and are net ser

tion; vicesfor which the forum requires pro hac vice admission; or
(2) a nonlawyer is a corporate director oficer thereofor (2) are services that the lawyer is authorized to providedy
occupiesthe position of similar responsibility in any form of assoerallaw or other law of this jurisdiction.
ciation other than a corporation; or (e) Alawyer admitted to practice in another jurisdiction of the
(3) a nonlawyer has theght to direct or control the profes United States or a foreign jurisdiction who provides legal services
sionaljudgment of a lawyer in this jurisdiction pursuant to sub. (c) and &pve shall consent
History: Sup. Ct. Order NcD4-07 2007 WI 4, 293 \ig. 2d xv to the appointment of the Clerk of theidsbnsin Supreme Court

CaseNote: LLCs, LLPs andS.C.s: The Rules for Lawyers Have Changed- W as agent upon whom service of process may be made for all

liams. Wis. Law May 1997. i H e ifi i

Note: The above annotations cite to SCR 28k it existed prior to the adoption actionsagainst the .lafwy(?r OI: the Iawyerﬁrm that may a.'ns.e QUt
of Sup. Ct. Order No.04-07 of the lawyers participation in legal matters in this jurisdiction.

ABA Comment: [1] The provisions of thiRule express traditional limitations on __History: Sup. Ct. Order Nd04-07 2007 W1 4, 293 V. 2d xv; Sup. Ct. Order No.
sharing fees. These limitations are to pratieetawyers professional independence 06—06 2008 WI 109, filed 7-30-08, efl-1-09.
of judgment. Where someone other than the client pays the lawWgeror salary CaseNote: The Unauthorized Practice of Law: CoudiF Profession, Shows
or recommends employment of the lawythat arrangement does moodify the law  the Harm. Zilavy & Chevrez. . Law Oct. 2005.
yer’s obligation to the client. As stated in paragraph (c), such arrangements shoulfjote: The above annotations cite to SCR 28s it existed prior to the adoption
not interfere with the lawyés professional judgment. of Sup. Ct. Order No.04-07

_[2] This Rule also expresses traditional limitations on permitting a third party to wisconsin Comment: See also SCR 10.03 (4) (requirements for admission pro
direct or regulate the lawysrprofessional judgment in rendering legal services t@acvice and registration of in-house counsel).
another. See also Rule 1.8 (f) (lawyer may accept compensation from a third partyrpis wisconsin Supreme Court Rulefdifs from the Model Rule in that an attor
as longas there is no interference with the lawgendependent professional judg neyis ot precluded from seeking admission pro hac vice if the attorney is administra
ment and the client gives informed consent). tively suspended from practice in a jurisdiction other than the attsrpemary
jurisdiction of practice. An attorney must not be suspended or disbarred in his or her

SCR 20:5.5 Unauthorized practice of law; multijurisdic - primary jurisdiction of practice. Due to substantive and numberifeyeiifcesspe
tional practice of law . (a) A lawyer shall not: Sf?elzgt?\;g\lsa?nouu;?ybf tzaokoe;]m consulting the ABA Comment. [Re Order No. 06-06,
(1) practice law in a jurisdiction where doing so violates the WisconsinComment, 2012:Lawyersdesiring to provide pro bono legal services

i i i iriedicti a temporary basis in the State o@énsin when it has beerfedted by a major
regulationof the legal profession in that jurisdiction except that g’rsasterwhen they are not otherwise authorized to practice laheiState of Vis-

lawyeradmitted to practice in i&consindoes not violate this rule consin, as well as lawyers from a jurisdictiofeefed by a major disaster who seek
by conduct inanother jurisdiction that is permitted inidionsin  to practice law temporarily in thjsirisdiction, but who are not otherwise authorized
. ; isdtmn- to practice law in the State ofi¥¢onsin, should consuBupremeCourt Rule 23.03.
u_n(;ierSCR 20:5.5 (c) and (d) for lawyers not admitted is ABA Comment: [1] A lawyer may practice law only in a jurisdiction in which the
sin; or lawyeris authorized tpractice. A lawyer may be admitted to practice law in a-juris

(2) assist another in practicing law in a jurisdiction whe jction on a regular basis anay be authorized by court rule or order or by law to-prac
ice for a limited purpose or on a restricted basis. Paragraph (a) applies to unautho

doingso violates the regulation of the legal profession injtiiat  rized practice of law by a lawyewhether through the lawyerdirect action or by the

diction. lawyer assisting another person.
; ; P TR [2] The definition of the practice of law is established by law\aigs from one
(b) Alawyer who is not admitted to practice in this JurISdICtIOlihrisdictionto another Whatever the definition, limiting the practice of law to mem

shallnot: bersof the bar protects the public against rendition of legal services by unqualified
; : : persons.This Rule does not prohibit a lawyer from employing the services of para
(l) except as_ authorized by this rmEOt_her lawestablish _a_n professionals and delegating functions to theopng as the lawyer supervises the
office or maintain a systematic and continuous presend@sn delegatedvork and retains responsibility for their work. See Rule 5.3.
jurisdiction for the practice of law; or [3] A lawyer may provide professional adviaed instruction to nonlawyers whose
2) hold out to th blic asth . t that the | employmentequiresknowledge of the law; for example, claims adjusters, employ
~(2) hold out to the public astherwise represent that the lawyeges of financial or commercial institutions, sosi@irkers accountants and persons
is admitted to the practice of law in this jurisdiction. employegin govemmfem aggnﬁge& Lavafer,s a(;sg may assi?t inde%eqdentt nonlaw
. . . ers,such as paraprofessionalgo are authorize e law of a jurisdiction to-pro
(c) Except as authorized by this rule, a lawyer whads vide p;rticularplawgrelateél services. Inuaddiltziadav)\/ryer m;vy counsel rlmlnlawygrs
admittedto practice in this jurisdiction but whe admitted to whowish to proceed pro se.
practicein another jurisdiction of the United Statmsd not dis [4] Other than aswuthorized by law or this Rule, a lawyer who is not admitted to
PR S e ... practicegenerally in this jurisdiction violates paragraph (b) if the lawyer establishes
barredor suspended fro_m practice in any JU”Sd'Ctl_On for dlSC—IpIII’En office or other systematic and continuous presence in this jurisdiction for the prac
ary reasons or for medical incapacityay not provide legader tice of law Presence may be systematic and continuous evenléwiyer is not
vicesin this jurisdiction except when providing services on appysicallypresent here. Such a lawyer must not hold out to the public or otherwise
les

h L oV SRV that the | is admitted t tice law in this jurisdiction. SeeRai
occasionabasis in this jurisdiction that: ;eﬁ’g%?]ﬁs ?biwyer 15 admitied fo practice fawin fhis Junsdiction. e

(1) are undertaken in association with a lawyer who is admittedS] There are occasions in which a lawyer admitted to practice in another United

s . PP f ‘g : ategurisdiction, and not disbarred or suspended from practice ijugsgliction,
to practice in this jurisdiction and who actively participates in thiy srovide legal services on a temporary basis in this jurisdiction under eircum

matter;or stanceghat do not create an unreasonable risk to the interests of their clients-the pub
; ; : ic or the courts. Paragraph (c) identifies four such circumstances. The fact that con
(2)_ arein, or re_asonably rc_elated 10, a PQ”P““_Q C_)I’ pqtentlal pmctis not so identified does not imply that the conduct is or is not authorizitd. W
ceedingbefore a tribunal in this or another jurisdiction, if the-lawthe exception of paragraphs (d) (1) and (d) (2), this Bogss not authorize a lawyer
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20:5.5

to establish an 6ite or other systematic and continuous presémts jurisdiction  sonablerisk to the client and others because the employer is well situatsdess
without being admitted to practice generally here. the lawyets qualifications and the quality of the lawigework.

[6] There is no single test to determine whether a la\sysarvices are provided  [17] If an employed lawyer establishes aficef or other systematic presence in
on a “temporary basis” in this jurisdiction, and may therefore be permissible undieis jurisdiction for the purposef rendering legal services to the emplogtes lawyer
paragraph(c). Services may be “temporary” evéfrough the lawyer provides ser maybe subject to registration or other requirements, including assessments for client
vicesin this jurisdiction on a recurring basis, or for an extended period of time, ptectionfunds and mandatory continuing legal education.
whenthe lawyer is representing a client in a single lengthy negotiation or litigation.[18] Paragraph (d) (2) recognizes that a lawyer prayide legal services in a

[7] Paragraphs (c) and (d) apply to lawyers who are admittedhctice law in any jurisdictionin which the lawyer is not licensed when authorized to do dedsral
United States jurisdiction, which includes the District of Columbia andsmgter  or other lawwhich includes statute, court rule, executive regulation or judiicsake
ritory or commonwealth of the United States. The word “admitted” in paragraph @3nt.
contemplates that the lawyer is authorized to practice in the jurisdiction in which thg19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or
lawyer is admitted and excludes a lawyer who while technically admitted is n@) or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule
authorizedo practice, because, for example, the lawyer is on inactive status. 8.5 (a).

[8] Paragraph (c) (1) recognizes that the interests of clients apdiihe are pro [20] In some circumstances, a lawyer who practices law in this jurisdiatien
tectedif a lawyer admitted only in another jurisdiction associates with a lawy&uantto paragraphs (c) or (d) may have to inform the client that the lawyer is not
licensedto practice in this jurisdiction. For this paragraph to apmyeverthelaw-  licensedto practice law in thigrisdiction. For example, that may be required when
yer admitted to practice in this jurisdiction must actively participate in and shatige representation occurs primarily in this jurisdiction and requires knowledge of the
responsibilityfor the representation of the client. law of this jurisdiction. See Rule 1.4 (b).

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized[21] Paragraphs (c) and (d) do not authorize communications advertising legal ser
by law or order of a tribunal or an administrative agency to appear before the tribuigksto prospective clients ithis jurisdiction by lawyers who are admitted to practice
or agency This authority may be granted pursuant to formal rules governing-admis other jurisdictions. Whether and how lawyers may communicate the availability
sionpro hac vice or pursuant to informal practice of the tribunal or agddisgler  of their services to prospective clients in this jurisdiction is governé®ligs 7.1 to
paragrapl(c) (2), a lawyer does not violate this Ruleen the lawyer appears before 7.5. [Re Order No. 06—06, fefctive January 1, 2009]
atribunal or agency pursuant to such authofltythe extent that a court rule or other
law of this jurisdiction requires a lawyer who is not admitted to practice in this juri L . .
dictionto ojbtain admissign picac vi\gg before appearing before gtribunal or adllnir§CR 20:5.6 Restrictions on right to practice. A lawyer
istrativeagencythis Rule requires the lawyer to obtain that authority shall not participate in déring or making:

[10] Paragraph (c) (2) also provides that a lawyer rendering services jurigtis ; :
diction on a temporary basis does not violate this Rule when the lawyer engages i (a) . a_ partnershlp, shareholders, op_eratlng, _employment, or
conductin anticipation of a proceediny hearing in a jurisdiction in which the lawyer Othersimilar type of agreement that restricts the right of a lawyer
is alﬁthorized to practilce Ia}N tmévhichdthe Iawlyezjr reasonably ex}eeﬁts tlo be admitte¢gly practice after termination of the relationship, except an agree
pro hac vice. Examples of such conduct include meetings with the client, intervie ; : ; .
of potential witnesses, and the review of documents. SimiiBwyeradmitted Hent concerning benefits upon retirement; or
only in another jurisdiction may engage in conduct temporarily in this jurisdiction in (b) an agreement in which a restriction on the |a\'/$/a'ght

connectiorwith pending litigation in another jurisdiction which the lawyer is or PSR P
reasonablyexpects tde authorized to appeancluding taking depositions in this to practice Is part of the settlement of a client controversy

jurisdiction. History: Sup. Ct. Order Nd)4-07 2007 WI 4, 293 \i¢. 2d xv
[11] When a lawyehas been or reasonably expects to be admitted to appear beforeaseNote: Saying Goodbye: Compensating Departing Law Fartners. Laing.
acourt or administrative agenqyaragraph (c) (2) also permits conduct by lawyerdVis. Law. May 2005. ) ) o ] ]
who are associated with that lawyer in the mattet who do not expect to appear Note: The above annotations cite to SCR 24 it existed prior to the adoption
beforethe court or administrative agencior example, subordinate lawyers mayof Sup. Ct. Order No.04-07
conductresearch, review documents, and attend meetings with witnesses in suppofBA Comment: [1] An agreement restricting the right of lawyers to practice after
of the lawyer responsible for the litigation. leaving a firm not only limits their professional autonomy but also limits the freedom
[12] Paragraph (c) (3) permits a lawyer admitted to practice law in another juriscid clients to choose a lawyeParagraph (a) prohibits such agreements except for
tion to perform services ontamporary basis in this jurisdiction if those services argestrictionsincident to provisions concerning retirement benefits for servicetieéth
in or reasonably related gopending or potential arbitration, mediation, or other-alterfirm.
native dispute resolution proceeding in this or another jurisdiction, if the services[2] Paragrapt{b) prohibits a lawyer from agreeimgt to represent other persons
ariseout of or are reasonably related to the lavgypractice in a jurisdiction in which in connection with settling a claim on behalf of a client.
thelawyer isadmitted to practice. The lawy&owevey must obtain admission pro  [3] This Rule does not applip prohibit restrictions that may be included in the
hacvice in the case of a court-annexed arbitration or mediation or otherwise if ¢ sof the sale of a law practice pursuant to Rule 1.17.
rulesor law so require.
[13] Paragraph (c) (4) permits a lawyer admitted in another jurisdictiprotade . P T .
certainlegal services on a temporary basis in this jurisdiction that arise out of or &8:2-7 Limited liability |_ega| practice. @ @ A |_aWye_r may
reasonablyelated to the lawyés practice in a jurisdiction in which the lawyer is be @ member of a law firm that isganized as a limited liability

admittedbut arenot within paragraphs (c) (2) or (c) (3). These services include b‘%&;%anizatiorsolely to render professional |ega| services under the
aw

legalservices and services that nonlawyers may perform but that are consideredt . . .
pr%cticeof law when performed by |a\,\\;vyyers_ yp s of this state, including chs. 178 and 183 and subch. XIX of

[14] Paragraphs (c) (@nd (c) (4) require that the services arise out of or be reasddh. 180. The lawyemay practice in or as a limited liabilityga-
ably related to the lawyes practican a jurisdiction in which the lawyer is admitted. njzationif the lawyer is otherwise licensed to practice law in this

A variety of factors evidence such a relationship. The lagpiient may haveeen P f ;
previouslyrepresented by the lawyar may be resident in or have substantiat conStateand the aganization is registered under sub. (b).

tactswith the jurisdiction in which the lawyer is admittedhe matteralthough (2) Nothing in this rule or the laws under which the lawyer or

involving other jurisdictions, may have a significant connectigth that jurisdie : : : . O
tion. In other cases, significant aspects of the laigyprk might be conducted in law firm is oganized shall relieve a lawyer from personal liability

thatjurisdiction or a significant aspect of the matter may involve the law of that jurifOr any acts, errors or omissions of the lawyer arising out of the
diction. The necessary relationship might arise when the diiaativities or théegal  performanceof professional services.

issuednvolve multiple jurisdictions, such as when thicefs of a multinational cer X . . L Lo
porationsurvey potential business sites and seek the services of their lawyer in asses{D) A lawyer or law firm that is ganized as a limited liability

ing therelcagive "t!eg;S Oélach-d ltrr: addimﬂv the Slervicestmay ?lraw on kt)hi lﬁwxéerl,organizatiorshall file an annual registration with the state bar of
recognizedexpertisedeveloped through the regular practice of law on behalf-of cly 7 P ; - -

entsin matters involving a particular body of federal, nationally—uniform, foreignwlsconsmm a form and witra T'I'ng ,fee that Sha”,be determined

or international law Lawyers desiring to provide pro bono legal servicestemao DY the state barTheannualregistration shall be signed by a faw
rary basis in a jurisdiction that has beefetbd by a major disastéut in which they - yer who is licensed to practice law in this state and who holds an

arenot otherwise authorized to practice |Jaw well as lawyers frothe afected juris i : ™ X .
diction who seek to practice law temporarily in another jurisdiction, but in which th wnershlplnterestln the oganization SeEk'ng to register under

arenot otherwise authorizet practice lawshould consult theModel Court Rule  thisrule. The annual registration shall include all of the following:
on Provision of Legal Services Following Determination of Major Disdster : ;

[15] Paragraph (d) identifies two circumstaniteshich a lawyer who is admitted (1) The name and ac_idress of thgmzatlon' S
to practice in another United States jurisdiction, and is not disbarred or suspended2) The names, residence addresses, statggisdictions

from practice in any jurisdiction, may establish aficefor other systematic and con herelicensed to practice lavand attorney registration numbers
tinuouspresence in this jurisdiction for the practice of law as well as provide legal

serviceson a temporary basis. Except as provided in paragraphs (d) (1) and (d) &)the |aV\_/yer_5 in the ganization and their ownership interest

a lawyer who is admittetb practice law in another jurisdiction and who establishethe organization.

anoffice or other systematic or continuous presence in this jurisdiction must become . . -

admittedto practice law generally in this jurisdiction. " (3) Arepresentation that at the time of the filing each lawyer
[16] Paragraph (d) (1) appliés a lawyer who is employed by a client to providein the oganization is in good standing in this stateifdicensed

legalservices to the client or itsganizational dfliates, i.e., entities that control, are tg practice law elsewhere, in the states or jurisdictions in which he

controlledby, or are under common control with the employEhis paragraph does he is li d

not authorize the provision of personal legal services to the emfdoy#cers or or she Is licensed.

employees.The paragraphpplies to in-house corporate lawyers, governmentlaw  (4) A certificateof insurance issued by an insurance carrier

yersand others who are employed to render legal services to the emflogdaw T : . 2 .
yer's ability to represent the employer outstte jurisdiction in which the lawyer is certifying that it has issued to therganization a professional

licensedgenerally serves the interests of the employer and doesease an unrea  liability policy to the oganization as provided in sub. (bm).
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(5) Such other informatioas may be required from time to  (2) charitable, religious, civic, communityovernmental and
time by the state bar of W&tonsin. educationabrganizations in matters that are designed primarily
(bm) The professional liability policy under sub. (b) (4) shalio address the needs of persons of limited means; and
identify the name of the professional liability carridre policy (b) provide any additional services through:
number the expiration date and the limits and deductible. Such (1) delivery of legakervices at no fee or substantially reduced
professionaliability insurance shall provide not less than the folee to individuals, groups or ganizations seeking to secure or
lowing limits of liability: protectcivil rights, civil liberties or public rights, or charitable,
(1) For a firm composed of 1 to 3 lawyers, $100,000a0ft  religious,civic, community governmentaand educational ga-
bined indemnity and defense cosbverage per claim, with a nizationsin matters infurtherance of their ganizational pur
$300,000aggregate combined indemnity and defenseamatr  poses,where the payment of standard legal fees would signifi

ageamount per policy period. cantly depletethe oganizations economic resources or would be
(2) For a firm composed of 4 to 6 lawyers, $250,000anft  Otherwiseinappropriate;

bined indemnity and defense cost coverager claim, with (2) deliveryof legal services at a substantially reduced fee to

$750,000aggregate combined indemnity and defenseamatr  personof limited means; or

ageamount per policy period. (3) participation in activities for improving the lathe legal

~(3) For a firm composed of 7 64 lawyers, $500,000 of com  systemor the legal profession. In addition, a lawyer should volun
bined indemnity and defense cost coverager claim, with tarily contribute financial support to ganizations thaprovide
$1,000,000aggregate combined indemnity and defense cost caggal services to persons of limited means.
erageamount per policy period. History: Sup. Ct. Order Nd)4-07 2007 W1 4, 293 \l. 2d xv

(4) For a firm Composed of 15 to 30 Iawyers, $1,000,000 &;ABA Comment: [1] Every lawyer regardless of professional prominence of pro

. i . . .Tessionalwork load, has a responsibility to provide legatvices to those unable to
combinedindemnity and defense cost coverage per claim, Wigdy and personal involvement in theoblems of the disadvantaged can be one of the

$2,000,000aggregate combined indemnity and defense cost C(mostre\ﬂ/?rding experienp(;as in the life of ? é%wyé’i;e An;)erican Bar Associatiﬁn
i i urges all lawyers to provide a minimum of BOursof pro bono services annually
erageamount 'per policy period. Stateshowever may decide to choosehigher or lower number of hours of annual
(5) For a firm composed of 31 to 50 lawyers, $4,000,000 efrvice(which may be expressed as a percentage of a |swyefessional time)
combinedindemnity and defense cost coverage per claim, wi pendingipon local needand local conditions. It is recognized that in some years
$4,000,000aggregate combined indemnity and defense cost Cq:jMawyer may render greater or fewer hours than the annual standard sphkatfied,
’ ’ : ! ringthe course of his or her legal carerch lawyer should render on average per
erageamount per policy period. year,the number of rlmurs set forth in tlhis Rule. fServ:]c.eif cr;an be performed in civil
. mattersor in criminal or quasi—criminal matters for which there is no government
(6) For a firm composed of 51 or more lawye$$0,000,000 obligationto provide funds for legal representation, such as post-conviction death
of combined indemnity and defense cost coverage per claim, withaltyappeal cases. _ - _
$10,000,000aggregate combined indemnignd defense cost {21 7aee rga) O A, ) T oviding that 3 substantal majorty of the
coverageamount per policy period. le " ; . :
gal services rendered annually to the disadvantaged be furnished without fee or
(c) Nothing in this rule or theaws under which a lawyer or law EXFE_?_tatilef fde_e- L%galjselrvicgs lunder these l;a{_agriiﬁhs consist Offa full range of
: ; ; e : ; activities,including individual and class representation, the provision of tetyate,
f!rm IS Olgamzeq Sha" diminish a |aWy‘_3r9r law fIrmS Ob“ga legislativelobbying, administrative rule making and gmvision of free training or
tions or responsibilities under any provisions of this chapter mentoringto those who represent persons of limited means. The variety of these

: ; ; i iatili i~_ activitiesshould facilitate participation by government lawyers, even wéstnc
(d) A law firm that is q”anlzed as a limited “ablhty ganiza tions exist on their engaging in the outside practice of law

tion under the laws of any other state or jurisdiction othef 3] Personligible for legal services under paragraphs (a) (1) and (Zhase
United States solely for the purpose of rendering professionetio qualify for participation in programs funded by the Legal Services Corporation

i i i in i andthose whose incomes and financial resources are slightly above the guidelines
Iegal services that is authorized to do busiriesafisconsin and utilized by such programs but nevertheless, caniiotcatounsel. Legal services can

that has a least one lawyer licensed to practice lawi$GANSIN e rendered to individuals or toganizations such as homeless shelters, battered
may register under this rule by complying with the provisions ofomen’scenters and food pantries that serve those of limited means. The term “gov
sub (b) ernmentabrganizations” includes, but is not limited to, public protection programs
NS . . . Lo . .. andsections of governmental or public sector agencies.
(e) Alawyer or law firm that is ganized as a limited liability  [4] Becauseservice must bprovided without fee or expectation of fee, the intent
organizatiorshall do all of the following: of the lawyer to render free legal services is essential for the work performed to fall
. . . . L within the meaning of paragraphs (a) (1) and (2). Accordisglyices rendered can
(1) Include a written designatiaf the limited liability strue  notbe considered pro bono if an anticipated fee is uncollected, but the award-of statu
tureas part of its name. tory attorneys’ fees in a case originally acceptegrasbono would not disqualify
. . . . -, . suchservices from inclusion under this section. Lawyers who do receive fees in such
(2) Provide to clients and potentiglents in writing a plain— casesre encouraged tmntribute an appropriate portion of such fees ganiza-
Englishsummary of thdeatures of the limited liability law under tionsor projects that benefit persons of limited means. o
whichit is oganizedand the applicable provisions of this chapter [51 While itis possible for a lawyer to fuffil the annual responsibility to perform
History: Sup. Ct. Order NdO4-07 2007 W1 4. 293 \I. 2d xv pro bono services exclusively through activities described in paragraphs (a) (1) and
y: p. CL. g ! : i (2), to the extent that any hours of service remained unfulfilled, the remaining com
CaseNote: LLCs, LLPs andS.C.s: The Rules for Lawyers Have Changed- W mitmentcan be met in a variety of ways as set forth in paragraph (b). Constitutional,

liams. Wis. Law May 1997. ) o ) ] statutoryor regulatory restrictions may prohitait impede government and public
Note: The above annotations cite to SCR 28 it existed prior to the adoption  sectorlawyers and judges from performittge pro bono services outlined in para
of Sup. Ct. Order No.04-07 graphs(a) (1) and (2). Accordinglyvhere those restrictions appgjovernment and

Wisconsin Committee Comment: This Wisconsin Supreme Court Rule has nopublic sector lawyers and judges may fulfill their pro bono responsibility by perform
counterpartn the Model Rules. Model Rule 5.7, concerning law-related services,iigy services outlined in paragraph (b).
not part of these rules. [6] Paragraph(b) (1) includes the provisioof certain types of legal services to
thosewhose incomes and financial resources place them éibuotezl means. It also
permitsthe pro bono lawyer to accept a substantially reduced feerfdces. Exam
plesof the types of issues that may be addressed under this paragraph include First

SUBCHAPTERVI Amendmentlaims, Ttle VII claims and environmental protection claims. Addition
ally, a wide range afrganizationsmay be represented, including social service,-med
PUBLIC SER/ICE ical research, cultural and religious groups.

[7] Paragrapltb) (2) covers instances in which lawyers agree to and receiod a
estfee for furnishindegal services to persons of limited means. Participation in judi

SCR 20:6.1 Voluntary pro bono publico service. Every careprograms and acceptance of court appointments in whidkdtie substantially

- e : ; owa lawyets usual rate are encouraged under this section.
lawyerhas a professional responsibility to provide legal SerV'CB%za] Paragraph(b) (3) recognizes thealue of lawyers engaging in activities that

to those unable to payA Ia_wyer should _aSpire tender at _|eaSt improvethe law the legal systeror the legal profession. Serving on bar association
50 hours of pro bono publico legal servigesr year In fulfilling  committees, serving on boards of pro bontegalservices programs, taking part in

; ihili . Law Day activities, actings a continuing legal education instruceomediator or
this rESponSIblhty the lawyer should: anarbitrator and engaging in legislative lobbying to improve thettalegal system

(a) provide a substantial majority of the 50 hours of legal orthe profession are a few examples ofrtieny activities that fall within this para

viceswithout fee or expectation of fee to: graph. - o . .
L. [9] Becausehe provision of prdono services is a professional responsibility
(1) persons of limited means or is the individual ethicatommitment of each lawyerNevertheless, there may be
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timeswhen it isnot feasible for a lawyer to engage in pro bono services. At such timgsipates,the lawyer shall disclose that fact but needidentify
alawyermay dischage the pro bono responsibility by providing financial support tqhe client

organizationgroviding free legal services persons of limited means. Such finan . )
cial support should be reasonablyuivalento the value of the hours of service that History: Sup. Ct. Order Nc04-07 2007 WI 4, 293 Wé. 2d xv
would have otherwise been provided. In addition, at times it may be more feasiblABA Comment: [1] Lawyers involved in aganizations seeking law reform gen
to satisfy the pro bono responsibility collectivedg by a firms aggregate pro bono erally do not have a client-lawyeelationship with the ganization. Otherwise, it
activities. might follow that a lawyer could not be involved in a bar association law reform pro

[10] Becausghe eforts of individual lawyers are not enough to meet the feed gramthat might indirectly déct a client. See also Rule 1.2 (b). For example, a lawyer
freelegal services thaixists among persons of limited means, the government aggecializingin antitrust litigation might be regarded as disqualified from participat
the profession have instituted additional programs to provide those services. Eviegyin draftingrevisions of rules governing that subject. In determining the nature
lawyer should financially support such programs, in addition to ejtneviding ~ andscope of participation in such activitieslawyer should be mindful of obligations
directpro bono services or making financial contributions when pro bono s@&vicdo clients under other Rules, particularly Rule 1.7. A lawyer is professionalty obli
notfeasible. gatedto protect the integrity of the program by making an appropriate disclosure

[11] Law firms shouldactreasonably to enable and encourage all lawyers in th#ithin the oganization when the lawyer knows a private client might be materially
firm to provide the pro bono legal services called for by this Rule. benefited.

[12] Theresponsibility set forth in this Rule is not intended to be enforced through
disciplinary process. 20:6.5 Nonprofit and court-annexed limited legal ser -
] ) ) vices programs. (a) A lawyer who, undethe auspices of a pro

SCR 20:6.2 Accepting appointments. A lawyer shall not gramsponsored by a nonprofitgamization, a bar associatian
seekto avoid appointment by a tribunal to represent a persgBcreditediaw school, or a court, provides short-term limited

exceptfor good cause, SU_Ch as: o legal services to a client without expectation by either the lawyer
(a) representing the client is likely to result in violation of ther the client that the lawyer will provide continuing representation
Rulesof Professional Conduct or other law; in the matter:

(b) representing the client is likely to result in an unreasonable (1) is subject to SCR 20:1.7 and SCR 20:1.9 (a) only if the law
financial burden on the lawyer; or yer knows that the representation of the cliemblves a conflict

(c) the client or the cause $® repugnant to the lawyer as toof interest; and
be likely to impair the client-lawyer relationship or the lawger  (2) is subject to SCR 20:1.10 only if the lawyer knows that
ability to represent the client. anotherdawyer associated with the lawyer in a law firm is disquali

:EX’% Sup. ‘it-[lc]’;f‘lef N‘D“'%? ZO_(I’TW' 4{ 213,3 “‘z-fd xv ©a clont wh fied by SCR 20:1.7 or SCR 20:1.9 (a) with respect to the matter
omment: awyer ordinarily is not obliged to accept a client whose . . ) . .
characteor cause the lawyer regards as repugnant. The |zfyeedom to select (b) Exceptas pI’OV_Ided in pdg) (2), SCR20:1.10'is inappli
clientsis, howeverqualified. All lawyers have a responsibility to assist in providingccableto a representation governed by this rule.

pro bonopublico service. See Rule 6.1. An individual lawyer fulfills this responsibil History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 . 2d xv

ity by accepting fair share of unpopular matters or indigent or unpopular clients. isconsin Committee Comment: Unlike the Model Rule, paragraph (a)

'g‘r Is;\:)slg;];n 3%/ a%llseotg?af?; ?éggl tsoe?\ﬁgglsntment by a court to serve unpopular C"eeq} resslyprovides coverage for programs sponsored by bar associations and accred
: : " . jted law schools.

Appointed Counsel.[2] For good cause a lawyer may seek to decline an a ouﬁe ] . ’ )
menait)o represent a p([ar]son vgho canncMJraftoWr)étaincg/unsel or whose caus%pis ABA Comment: [1] Legal services ganizations, courts and various nonprofit
unpopular. Good cause exists if the lawyer could not handle the matter competerfiig@nizationdiave established programs through which lawyers provide short-term
seeRule 1.1, or if undertaking the representation would result in an improper cona ted legal services — such adviceor the completion of legal forms — that will
of interest, for example, when the client or the casise repugnant to the lawyer as S5SISPersons to address their legal problems withartter representation by a law
to be likely to impair the client-lawyer relationship or the lavigrability to represent Y& In tlhese programs, SFChtlflga"adV'CF thotllr;]es,_advuieglc_mrl]y g'”;)'cts tohr pro se
theclient. A lawyer may also seek to decline an appointment if acceptance would g&!nSelingprograms, a client-lawyer relationship Is estaplished, but there IS no
unreasonablpurdensome, for example, when it would impose a financial sacrifi@Pectationthat the lawyes representation of the client will continue beyond the
so great as to be unjust Imited consultation. Such programs are normally operated under circumstances

f . — ’ : ich it is not feasible for a lawyer to systematically screen for conflicts of interest

[3] An appointed lawyer has the same obligations to the client as retained cou § » . .

includingthe obligations of loyalty and confidentialignd is subject to the sariva- n\g 'L generally required beformdertaking a representation. See, e.g., Rules 1.7, 1.9

s i Y . > >~ ; d1.10.
tations on the client-lawyer relationship, such as the obligation to refrain from assfl . . .
:nglthe client in \I/iolatiovr\:yof the Rl’ules.lp' u oatl : [2] A lawyer who provides short-term limited legal services pursoahis Rule

mustsecure the clierg’'informed consent to the limited scope of the representation.
L. . i . SeeRule 1.2 (c). If a short-terfimited representation would not be reasonable under
SCR 20:6.3 Membership in legal services organization. the circumstances, the lawyer mayesfadvice to the client but must also advise the
A lawyer may serve asdirectoyofficer or member of a legal ser clientof the need for further assistance of counsel. Except as provided in this Rule,

. ay S member ¢ he Rules of Professional including Rules 1.6 and 1. licabl
vicesorganization, apart from the law firm in which the |awye§h§"nﬁi?:d",epff;se:ﬁ;g{;gn?O”duc" ncluding Rules 1.6 and 1.9 (c), are applicable to

practices,notwithstanding that the ganization servepersons  [3] Because lawyer who is representing a client in the circumstances addressed
havinginterests adverse toclient of the lawyerThe lawyer shall by this Rule ordinarily is not able to check systematically for conflicts of interest,

. ) ; ‘i ; i, ~_ Pparagraph(a) requires compliance with Rules 1.7 or 1.9 (a) only if the lawyer knows
notknowingly participate in a decision or action of thgaoriza thatthe representation presents a conflict of interest for the laanyewith Rule 1.10

tion: only if the lawyer knows that another lawyiarthe lawyets firm is disqualified by

; ini ; ; ai ; : Rules 1.7 or 1.9 (a) in the matter
A (f\) if pl:artmtl);lqatm_g in the de|(_:|5|on v(\;ouIOI bggcc.){n?atlble with? [4] Becausehe limited nature of the services significantly reduces the risk ef con
the lawyer's obligations to a client under sC 0:1.7; or flicts of interest with other matteteinghandled by the lawy&s firm, paragraph (b)

(b) where the decision could have a material advefseteh providesthat Rule 1.10 is inapplicable to a representation governed by this Rule

. . o - exceptas provided by paragrajfa) (2). Paragraph (a) (2) requires the participating
the representation of a client of theganization whose interests lawyerto comply with Rule 1.10 whethe lawyer knows that the lawyeffirm is dis

areadverse to a client of the lawyer qualified by Rules 1.7 or 1.9 (a). By virtuepzragrapl{b), howevera lawyets par
History: Sup. Ct. Order Nd4-07 2007 WI 4, 293 . 2d xv ticipationin a short—term limited legal services program will not precluddative
ABA Comment: [1] Lawyers should be encouraged to support and participate ygr's firm from undertaking or continuing the representation of a client with interests
legalservice aganizations. A lawyer who is anfiger or a member of such angar  2dverseo a client being represented under the programspicesNor will the per
nizationdoes not thereby have a client—lawyer relationship with persons serveddg@ldisqualification of a lawyer participating in the program be imputed to other
the opganization. Howevethere is potential conflict between the interests of sucliWyersparticipating in the program. L o )
personsand the interests of the lawigeclients. If the possibility of such conflict éis  [5] If, after commencing a short-term limited representation in accordance with
qualifieda lawyer from serving on the board of a legal serviaganization, thero-  this Rule, a lawyer undertakes to represent the client in the matieramgoing basis,
fession’sinvolvement in such ganizations would be severely curtailed. Rules1.7, 1.9 (a) and 1.10 become applicable.
[2] It may be necessary in appropriate cases to reassure a client gathieaiion
that the representation will not béeated by conflicting loyalties of member of the

gggat:éfgéil?lished, written policies in this respect can enhance the credibility of such SUBCHAPTERVII
SCR 20:6.4 Law reform activities affecting client inter - INFORMATION ABOUT LEGAL SER/ICES

ests. A lawyer may serve as a directofficer or member on

organizationinvolved in reform of the law or its administrationSCR 20:7.1 Communications concerning  a lawyer ’'s ser -
notwithstandinghat the reform may fefct the interests of a client vices. A lawyer shall not make a false or misleading communica
of the lawyer When the lawyer knows that the interests of a clietibn about the lawyer or the lawysrservices. A communication
may be materially benefited by a decision in which the lawyer pds false or misleading if it:
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(a) contains amaterial misrepresentation of fact or Jasv  in expanding public information about legal services ought to prevail over consider

; : ationsof tradition. Nevertheless, advertising by lawyers entails the risk of practices
omitsa fact necessary to make the statement consids@ehole .- misleading or overreaching.

not materially misleading; [2] This Rule permits public disseminatiarf information concerning a lawyer

is i iustifi i meor firm name, address and telephone number; the kinds of services the lawyer
(b) IS “kely to create an unjuStIerd expectation about resul@l undertake; the basis on which the lavgédees are determined, including prices

the !aWyer can achieve, or states or implies that the IaW_yer C\I% specific servicesnd payment and credit arrangements; a lasylereign lan
achieveresults by means thatolate the Rules of Professionalguageability; names of references and, with their consent, names of ctgutarly
Conductor other law: or Irepnlesentedand other information that might invite the attention of those seeking
’ . . , egal assistance.

(c) compares the lawysrservices with other lawyers’ ser 3] Questionsof effectiveness anthste in advertising are matters of speculation

vices,unless the comparison can be factua_lly substantiated; oxndsubjective judgment. Some jurisdictions have had extensive prohibitions against
. . . . . levisionadvertising, against advertising going beyond specified facts about a law

(d) contains any p@daSt_'m_omal about, or paid endorsemenjer, or against “undignified” advertising.eBvision is now one of the most powerful

of, the lawyer without identifying the fact that payment has beemedia for getting information to the public, particularly persons ofdodmoderate

madeor. if the testimonial or endorsement is not made by an actmgpme;prohibiting television advertising, therefore, would impede the flow of-infor
! mationabout legal services to many sectors of the public. Limiting the information

clle_nt, without identifying that fact. thatmaybe advertised has a similafesft and assumes that the bar can accurately
History: Sup. Ct. Order NaD4-07 2007 WI 4, 293 W¢. 2d xv forecasthe kind of information that the public would regard as relevant. Similarly
Wisconsin Committee Comment:Paragraphs (b) through (d) of thésébnsin  €lectronicmedia, such athe Internet, can be an important source of information

SupremeCourt Rule are not contained in the Model Rule. aboutlegal services, and lawful communicationddgctronic mail is permitted by

ABA Comment: [1] This Rulegoverns all communications about a lawgeser  thisRule. But see Rule 7.3 (a) for the prohibition against the solicitaftiprospec
vices,including advertising permitted by Rule 7 ®&/hatever means are used to maketive client through a real-time electronic exchange that is not initiated by the prospec
knowna lawyefts services, statements about them must be truthful. tive client. ) o o )

[2] Truthful statements that are misleading are also prohibited by this Rule.  [4] Neitherthis Rule nor Rule 7.3 prohibits communications authorizefuy
truthful statemenis misleading if it omits a fact necessary to make the lawgem  suchas notice to members of a class in class action litigation.
municationconsidered as a whole not materially misleading. A truthful statement isPaying Others to Recommend a Lawyer [5] Lawyers are not permitted to pay
alsomisleading if there is a substantial likelihood thatilt lead a reasonable person othersfor channeling professionalork. Paragraph (b) (1), howeyalows a lawyer
to formulate a specific conclusion about the lawyer or the laggervices for which to pay for advertising and communications permitted by this Rule, including the costs
thereis no reasonable factual foundation. of print directory listings, on-line directory listings, newspaper ads, television and

[3] An advertisement that truthfully reports a lawgeachievementsn behalf of ~ radioairtime, domain—-name registrations, sponsorship fees, banner ads, and group
clientsor former clients may be misleading if presergeds to lead a reasonable-per advertising. A lawyer may compensate employees, agents and vendors who are
sonto form an unjustified expectatithat the same results could be obtained for othe2ngagedo provide marketing or client-development services, such as publicists,
clientsin similar matters without referente the specific factual and legal circum public-relationgpersonnel, business-developmentfsaatl website designers. See
stancesf each client case. Similarlyan unsubstantiated comparisafrthe law ~ Rule5.3 for the duties of lawyers and law firms with respect to the conduct of nonla
yer’s services or fees with the services or fees of other lawyers may be misleadingyierswho prepare marketing materials for them.
presentedvith such specificity as woulad a reasonable person to conclude that [6] A lawyer may pay the usual cgas of a legal service plan or a not—for—profit
the comparison can be substantiated. The inclusion of an appropriate disclaimesrajualified lawyer referral serviceA legal service plan is a prepaid or group legal
qualifying language may preclude a finding that a statement is likely to create-unjustirviceplan or a similar delivery systetiat assists prospective clients to secure legal
fied expectations or otherwise mislead a prospective client. representationA lawyer referral service, on the othteand, is any ganization that

[4] Seealso Rule 8.4 (e) for the prohibition against stating or implying an abilitiioldsitself outto the public as a lawyer referral service. Such referral services are
to influence improperly a government agency dic@l or to achieve results by understoodby laypersons to be consumer-orientedaoizations that provide
meanghat violate the Rules of Professional Conduct or other law unbiasedeferrals to lawyersith appropriate experience in the subject matter of the

representatiomnd aford other client protections, such as complaint procedures or

. iai i H malpracticensurance requirements. Consequetttlis Rule only permits a lawyer
SCR 20:7.2 Advemsmg' (a) SUbJeCt to the requirements Ofto ay the usual chges of a not-for—profit or qualified lawyer referral service. A

SCR 20-7-_1 and SCR 20:7.3, a |a‘_Nyer may _adV_ems_e servi lified lawyer referral service is one thagisproved by an appropriate regulatory
throughwritten, recorded or electronic communication, |nc|ud|n%utho_rityas afording adequate protections for prospective clients. See, e.g., the
public media. mericanBar Associatiors Model Supreme Court Rules Governing Lawgefer
' . . ral Services and Model Lawyer Referral and Information Service Quality Assurance
(b) A lawyer shall not give anything of value to a person foxct (requiring that aganizations that are identified as lawyer referral services €) per
recommending the lawyer services, except that a lawyer may-mit the participation of all lawyers who are licensed and eligible to practice in the
! . ‘jurisdiction andwho meet reasonable objective eligibility requirements as may be
(1) pay the reasonable cost of advertisements or communie&ablishedy the referral service fahe protection of prospective clients; (ii) require
tions permitted by this rule; eachparticipating lawyer to carry reasonably adequate malpractice insurance; (iii)
' . actreasonably to assess client satisfaction and address client complaints; and (iv) do
(2) pay the usual chges of a legadervice plan or a not—for— not refer prospective clients to lawyers who own, operate or are employed by the
profit or qualified lawyer referral service. A qualified Iawyerref[E;r]rzlSIerVIce) . ) orrels ol o ol
ina i ; awyer who accepts assignments or referrals from a legal service plan or
referralservu:e_ IS dawyer referral serylc_e that has been approvergferralsfrom a lawyer referral service must act reasonably to assure that the activities
by an appropriate regulatory authority; of the plan or service are compatible with the lavs/professionabbligations. See
(3) pay for a law practice in accordance with SCR 20:1.17: aRdle5-3. Legal service plans and lawyer referral services may communicate with
. .’ prospectiveclients, but such communication must be in conformity with these Rules.
(4) refer clients to another lawyer or nonlawyer professionahus, advertising must not be false or misleading, as would be the case if the commu
pursuantto an agreement not otherwise prohibited under thesigationsof a group advertising program or a group legal services plan wisliead
ospectiveclients to thinkthat it was a lawyer referral service sponsored by a state

rulesthat provides for the other person to refer clients or Custogﬁ;encyor bar association. Nor could the lawyer allow in-person, telephonic, or real-

ersto the lawyerif time contacts that would violate Rule 7.3.
(i) the recimoc&“ referral arrangement is not exclusive: [8] A lawyer also maggree to refer clients to another lawyer or a nonlawyer pro
__ X 3 X ' fessionaljn return for the undertaking of that person to refer clients or customers to
(ii) the client gives informed consent; thelawyer Such reciprocal referral arrangements must not interfere with the law

i i i i yer’s professionajudgment as to making referrals or as to providing substantive legal
("I) thereis no interference with the laWyermdependence services.See Rules 2.1 and 5.4 (c). Except as provided inRailg), a lawyer who

of professional judgment or withe client-lawyer relationship; receivesreferrals from a lawyer or nonlawyer professional must not pay anything
and solelyfor the referral, but the lawyer does not violate paragraph (b) of this Rule by
. . . . . . . agreeingo refer clients to the other lawyer or nonlawyer professional, so long as the

(iv) information relatingo representation of a client is pro reciprocalreferral agreement is not exclusive and the client is informed of the referral
tectedas required by SCR 20:1.6. agreement.Conflicts of interest created by such arrangements are governed by Rule
. . . 1.7. Reciprocal referral agreements should not be of indefinite duration and should
(c) Any communication made pursuant ttus rule shall g reviewed periodically to determine whether they comply thigseRules. This

includethe name and fite addres®f at least one lawyer or law Ruledoes not restrict referrals or divisions of revernraset income among lawyers

firm responsible for its content. within firms comprised of multiple entities.
History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 . 2d xv . . . .
Wisconsin Committee Comment:Paragraph (b) (4jiffers from the Model Rule  SCR 20:7.3 Direct contact with prospective clients. €)

by requiring additional safeguards consistent with those found in SCR 20:1.8 (). [awyer shall noby in—person or live telephone or real-time
Lawyersshould consider the “fee—splitting” provisions contained in SCR 20:5. . L .
whenconsidering their obligations under this provision. 8lectroniccontact solicit professional employment from a-pro

ABA Comment: [1] To assist the publiin obtaining legal services, lawyers Spectiveclient when a significant motive for the lawi®doing

shouldbe allowed to make known their services not only through reputation but alsg js the lawye's pecuniary gain, unless the person contacted:
throughorganized information campaigns in the form of advertising. Advertising .

involvesan active quest for clients, contrary to the tradition that a lawyer should not (1) is a lawyer; or

seekclientele. Howevetthe publics need to know about legal services can be ful f ; ; ;

filled in part through advertisingThis need is particularly acute in the case of persons (2) _has a famllydose personal or prior professmnallatlon
of moderate means who have nude extensive use of legal services. The intere&hip with the lawyer
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(b) A lawyer shall not solicit professional employment frontionsor bona fide political, social, civic, fraternal, employee or tradarieations

; ; : ; - whosepurposes include providing or recommending legal services to its members or
aprospective client byritten, recorded or electronic communi percriciaries.

cationor by in—person, telephone or real-time electronic contacis) But even permitted forms of solicitation can be abused. Thus, any solicitation
evenwhen not otherwise prohibited by péa), if: \évllichhqo[r;nt_ainslinformatio_n ngch is fals% or misleactiingtgyitr][ir? the mganingf; Sf IRul7e3
.1, which involves coercion, duress or harassment within the meaning of Rule 7.
(1) the |aV_Vyer knows or reasonably should knO\_N th?-t ths) (2), or which involves contagtith a prospective client who has made known to
physical,emotional or mentadtate of the person makes it unllkel)ﬁggel(alu)/vyer a g%stlr% no’\BI to be sgllc#ed by tdhe Iawly?tr Wlﬂl'r? the mewilﬁ@)'f; 7-?

; ; - ; is prohibited. Moreoveif after sending a letter @ther communication to
thatthe person would exercise reasonable judgmegripioying aclient ag permittetly Rule 7.2 the lawyer receives no response, any furtfeet ef
alawyer; or to communicate withe prospective client may violate the provisions of Rule 7.3 (b).

(2) the prospective client has made known to the |awyer 6] ThisRule is not intended to prohibit a lawyfesm contacting representatives
desi b licited by the | . of organizations or groups that may be interested in establishing a group or prepaid
esirenot to be solicited by the lawyer; or legalplan for their members, insureds, beneficiaries or other third plmtis pus
(3) the solicitation involves coercion. duress or harassmenrioseof informing such entities of the availability of and details concerning the plan
. ' L. of arrangement which the lawyer or lawAgefirm is willing to ofer. This form of
(c) Every written, recorded or electronic communication frorbmmunicatioris not directed to a prospective client. Rathés usually addressed

alawyer solicitingprofessional employment from a prospectivé’ anindividual acting in a fiduciary capacity seeking a supplier of legal services for

. X : . ! erswho may if they choose, become prospective clients of the lawlerder
clientknownto be in need of legal services in a particular matté?;secircumstances, the activity which the lawyer undertakes in communicating with

shall include the words “Advertising Material” on the outsidesuchrepresentatives and the typkinformation transmitted to the individual are

envelopejf any, and at the beginning and ending of any printe(glr}lcgi;)gallysimilar to and serve the same purpose as advertising permitted under

reCOdedPF e_Ithronlc communication, unless the recipient of the 7] The requirement in Rule 7.3 (c) that certain communications be marked
communicatioris a person specified in pars. (a) (1) or (a) (2), anddvertising Material” does not apply to communications sent in response to
a copy of it shall be filed with the dite of lawyer regulation requestf potential clients or their spokespersons or sponsors. Genexince
O p ; . . mentsby lawyers, including changes in personnel éicefocation, do not constitute
within five days of its dissemination. communicationsoliciting professional employment from a client known to be in
(d) Notwithstanding the prohibitions in p&a), a lawyemay needof legal services within the meaning of this Rule.

L. . A ; [8] Paragrapl{d) of thisRule permits a lawyer to participate with agamization
participatewith a prepaid or group legal service plan operéted | ich usegpersonatontact to solicit members for its group or prepaid legal service

an oganization not owned or directed by the lawyer that uses iptan, provided that the personal contact is not undertaken by any lawyer who would

personor telephone contact to solicit membershipsuisscrip bea provider of legal services through the plan. Thamization must not be owned
by or directed (whether as manager or otherwise) by any lawyer or law firm that par

tions_for t_he plan from persons who aret known to need legal ticipates in the plan. For example, paragraph (d) would not permit a lawyer to create
services in a particular matter covered by the plan. anorganization controlled directly or indirectly by the lawyer and use theniza-
. . tion for the in—person or telephoselicitation of legal employment of the lawyer
(e) Except as permitted under SQR06, a lawyer at h.IS or throughmemberships in the plan or otherwise. The communication permitted by
herinstanceshall not draft legal documents, such as wills, trugteseoganizations also must not be directed to a person known to need legal services
instrumentsor contracts. which require or imply that llawyer’s in a particular mattebut is to be designed to inform potengilin members generally
. . ' of another means offafdable legal services. Lawyers who participate in a legal ser
servicesbe used in relation to that document. vice plan must reasonably assure thatgttae sponsors are in compliance with Rules
History: Sup. Ct. Order Nd)4-07 2007 WI 4, 293 \i¢. 2d xv 7.1,7.2 and 7.3 (b). See Rule 8.4 (a).
Wisconsin Committee Comment: The Wsconsin Supreme Court Rule féifs

from the Model Rule in thgtaragraph (b) (1) has been added, as have the last clagge R 20:7.4 Communication of fields of practice. (a) A
fgep&ri%?ﬂ;@éﬂ;ﬁ%ﬁgéﬂg@gﬁf h (Bnese provisions are carried forward from v er may communicate the faittat the lawyer does or does not

Whena lawyer uses standard form solicitations that are mailed to many prosppéacticein particular fields of law
tive clients, the lawyer satisfies the filing obligation in subparagraph (c) by filing one i i i
copy of each version of the solicitation form with thiicefof lawyer regulation, and (b) A laWyer admitted to engage in patent practice be_fore the
by maintaining in the lawyés files the names and addresses to whickdtieitation ~ United States Patent anda@iemark Q‘fce may use the designa
Waéma"ed-f i , A numbers b hisabnsin S tion “patent attorney” or a substantially similar designation.
ecauseof differences ircontent and numbers between thisadnsin Supreme . . : .
CourtRule and the Model Rule, care shoédused in consulting the ABA Comment,  (C) “A lawyer %r‘l‘gaged in admiralty eractlce may usedtrsig
ABA Comment: [1] There is a potential for abuse inhergndirect in-person, nation“admiralty,” “proctor in admiralty” or a substantially simi
live telephone or real-time electronic contact by a lawyer with a prospective cliggi designation.
known to need legal services. These formesanitact between a lawyer and a-pro . . "
spectiveclient subject the layperson to the privaw®ortuning of the trained advo (d) A lawyer shall not state or imply that a lawyer is certified
catein a direct interpersonahcounter The prospective client, who may already feelasa specialist in a particular field of lawnless:

overwhelmedy the circumstances giving rise to the need for legal services, may fin . L .
it difficult fully to evaluate all available alternatives with reasoned judgment and (1) the lawyer has been certified as a specialist bygantra-

appropriate self-interest in the face of the lawg@resence and insistence upontion that has been approved by an appropriate state authority or

beingretained immediatelyThe situation is fraught with the possibility of undue ; i iatiAn:
influence.intimidation, and over—reaching. thathas been accredited by the American Bar Association; and

[2] This potential for abuse inherent in dirdet-person, live telephone or real-  (2) the namef the certifying oganization is clearly identified
Sncolawyer advertiong ami writon and fecormmmunicaton permited under " the communication.
Rule 7.2 ofer alternative means of conveyingcessary information to those who Histary: Sup. Ct. Order NeD4—-07 20_07 WI 4,293 6. 2',1 xv )
may be in need of legal services. Advertising and written and recorded communic CaseNote: An attorney whose practice is concentrated in one particular area and
tionswhich may be mailed or autodialed make it possible for a prospective client¥§0 represents himself as a specialist should be held to a higher standardteircare
beinformed about the neddr legal services, and about the qualifications of availablé generalist. The enforceability of this section insofar as it prohibits statements that
lawyersand law firms, without subjecting the prospective client to direct in-persoffetruthful and not misleading is questionabuffey Law Ofice v. Tank Transport,
telephoneor real—time electronic persuasion that may overwhelm the lienty 194 Wis. 2d 675535 N.W2d 91(Ct. App. 1995). o o
ment. See,Peel v Attorney Registration and Disciplinary Commission of 1llindi86

[3] Theuseof general advertising and written, recorded or electronic communicy-S-91 110 S. Ct. 2281110 L. Ed. 2d 831990). . .
tionsto transmit information from lawyer to prospective client, rather than direct in— Note: The above annotations cite to SCR 28k it existed prior to the adoption
person live telephone or real-time electronic contact, will help to assure that tB&Sup. Ct. Order No.04-07
informationflows cleanly as well as freelyThe contents of advertisements and-com ABA Comment:[1] Paragraph (a) of this Rule permits a lamgeindicate areas
municationspermitted under Rule 7.2 can be permanently recorded so that they gainpractice in communications abdbe lawyers services. If a lawyer practices only
notbe disputed and may be shared with otladrs know the lawyer This potential in certain fields, or will not accept matters except in a specified field or fields, the law
for informal reviewis itself likely to help guard against statements and claims thger is permitted to so indicate. A lawyer is generadiymittedto state that the lawyer
might constitute false and misleading communications, in violation of Rule 7.1. Tfsea “specialist,” practices a “specialtgr “specializes in” particular fields, but such
contentsof direct in—person, live telephone or real-time electronic conversatiogemmunicationsire subject to the “false and misleading” standard applied in Rule
betweera lawyer and a prospective client can be disputed and may not be subjed@ 1do communications concerning a law\geservices.
third—partyscrutiny Consequentjythey are much motkely to approach (and occa [2] Paragrapl{b) recognizes the long-established policy of the Patent eadeT
sionally cross) the dividing line between accurapresentations and those that aremark Office for the designation of lawyers practicing before thitc®f Paragraph

falseand misleading. (c) recognizes that designationAdimiralty practice has a long historical tradition
[4] Thereis far less likelihood that a lawyer would engage in abusive practicessociateavith maritime commerce and the federal courts.
againstan individual who is a former client, or with whom the lawlyas close per [3] Paragrapt{d) permits a lawyer to state that the lawyer is certified as a specialist

sonalor family relationship, or in situations in which the lawyer is motivateddoy  in a field of law if such certification is granted by agamization approved by an
siderationsther than the lawy&s pecuniary gain. Nor is there a serious potentiahppropriatestate authority or accredited by the American Bar Association or another
for abuse when the person contacted is a lan@ensequentfthe general prohibi  organization,such as a state bar association, thatbessn approved by the state

tion in Rule 7.3 (a) and the requirements of RUl@ (c) are not applicable in those authorityto accredit gganizationghat certify lawyers as specialists. Certification
situations. Also, paragraph (a) is not intended to prohibit a lawyer from participatirgignifies that an objective entity has recognized an advanced degree of knowledge
in constitutionally protected activities public or charitable legal-serviceganiza- ~ andexperience in the specialty area greater thanggested by general licensure to
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practicelaw. Certifying oganizations may be expected to apgigndards of experi  supportan inference that the purpose of the contributions was to obtamgage
ence knowledge and proficiency to insure that a laigeecognition as a specialist ment,absent other factors that weigh against existence of the proscribed purpose.
is meaningful and reliable. In order to insure that consumers can abtaiss to use Thosefactors may include among others that the contribution or solicitetmn
ful information about an ganization granting certification, the nawfethe certify ~ madeto further a political, social, or economic interest or because of an existing per
ing organizationmust be included in any communication regarding the certificatiorsonal,family, or professional relationship with a candidate.

[6] If a lawyermakes or solicits a political contribution under circumstances that
SCR 20:7.5 Firm names and letterheads. (@) A lawyer constitutebribery or another crime, Rule 8.4 (b) is implicated.

shallnot use a firm name, letterheadtier professional designa

tion that violates SCRO:7.1. A trade name may be used by a law SUBCHAPTERVIII

yer in private practice if it does not imply a connectigth a gov

ernmentagency or with a public or charitable legal services MAINTAINING THE INTEGRITY OF THE

organizationand is not otherwise in violation of SCR 20:7.1. PROFESSION
(b) A law firm with offices in more than one jurisdiction may
usethe same namer other professional designation in each jurisscRr 20:8.1 Bar admission and disciplinary matters. An

diCtion, but identiﬁcation Of théaWyers in an dfce Of the firm app"cant for admission to the bar a |awyer in Connection Wlth

shall indicate the jurisdictional limitations on those lt#nsed 3 bar admission application ar connection with a disciplinary
to practice in the jurisdiction where thefioé is located. matter,shall not:

(c) The name of a lawyer holding a publidicé shall notbe  (3) knowingly make a false statement of material fact; or
usedin the name of a law firm, or in communications on its behalf, (b) fail to disclose a fact necessaryctrrect a misapprehen

during any substantial period in which the lawyer is not actively:n i nown by the person to have arisen in the matteknow

and regularly practicing with the firm. o ingly fail to respond to a lawful demand for information from an
(d) Lawyers may state or imply that they practice in a partnefdmissionsr disciplinaryauthority except that this rule does not

ship or other oganization only when that is the fact. require disclosure of information otherwisarotected by SCR

History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 \i¢. 2d xv 20:1.6

ABA Comment: [1] A firm may be designated by the names of all or some of itS |jistorv: Sup. Ct. Order NdO4-07 2007 WI 4. 293 Vié. 2d xv
membersby the names of deceased membsérere there has been a continuing suc Y- Sup. o - ! ) ’
cessiorin the firmsidentity or by a trade name such as the “ABC Legal Clinic.” A ABA Comment: [1] The duty imposed by thBule extends to persons seeking
lawyeror law firm may also be designated by a distinctive website address or-comp@missiorto the bar as well as to lawyers. Hence, if a person makes a material false
rabieprofessional designation. Although the United States Supreme Court has fRéiémentn connection with an application for admission, it may be the basis for sub
thatlegislation mayprohibit the use of trade names in professional practice, use ¥fduent disciplinary action if the persomdsnitted.and in any event may be relevant
suchnames in law practice is acceptable so long as it is not misleadingrivage I @ Subsequent admission application. The duty imposed by this Rule applies to a
firm uses a trade name that includes a geographical namasst@pringfield Legal lawyer'sown admission or discipline as well as that of others. Thus, itis a separate
Clinic,” an express disclaimer that itigoublic legal aid agency may be required toProfessionabffense for a lawyer to knowingly make a misrepresentation or omission
avoida misleading implication. It may be observed trt firm name including the N connection with alisciplinary investigation of the lawyerown conduct. Para
name of a deceasedrtner is, strictly speaking, a trade name. The use of such narﬁ?@ph(b) of this Rule also requires correction of any prior misstatement in the matter
to designate law firms has proven a useful means of identification. Howévenis  thatthe applicant or lawyenay have made andiaative clarification of any mis
leadingto use the name of a lawyer not associated with the firm or a predecessdi¥ferstandingn the part of the admissions or disciplinary authority of which the per
thefirm, or the name of a nonlawyer soninvolved becomes aware. . ) !

[2] With regardto paragraph (d), lawyers sharingia# facilities, but who are not __[2] This Rule is subject to the provisions of the fifth amendment ofthieed
in fact associated with each other in a law firm, may not denominate themselvesSiatesConstitution and corresponding provisions of state constitutions. A person

i " ; i ing on such a provision in response to a question, howsveuald do so openly
Igrggéaenl?rﬁ)lae,ﬁrﬁqmlth and Jones,” for that title suggests that they are practicing Iandnot use the right of nondisclosure as a justification for failure to comply with this
’ Rule.
SCR 20:7.6 Political contributions to obtain government [3] A lawyer representing an applicant for admission to theobaepresenting a

- " lawyerwho is the subject of a disciplinary inquiry or proceeding, is governed by the
legal engagements or appointments by judges. Alawyer rulesapplicable to the client-lawyer relationship, including Rule 1.6 ansrine

or law firm shall notaccept a government legal engagement or aesesRule 3.3.
appointmenby a judge if the lawyer or law firm makes a pOhtlcagCR 20:8.2 Judicial and legal officials. (a) A lawyer shall

contributionor solicits political contributions fahe purpose of of make a statement that the lawver knows to be false or with

obtaining orbeingconsidered for that type of legal engagemerﬂ . . Y . yh

or appointment recklesdisregardas to its truth or falsity concerning the qualifica
History: Sup. Ct. Order NcD4-07 2007 Wi 4, 293 \lé. 2d xv tions or integrity of a judge, adjudicatoryfier or public legal
ABA Comment: [1] Lawyers have a right to participate fullytime political pre officer, or ofa candidate for election or appointment to judicial or

cesswhich includes making and soliciting political contributions to candidates fdegal office.

judicial and other public dite. Nevertheless, when lawyers make or solicit political . . S

contributionsin order to obtain an engagement for lagatk awarded by a govern (b) A |aWY_er who is a_Cand|date for JUd'C|af|9é S_h_a" comply

ment agencyor to obtain appointment by a judge, the publliy legitimately ques  with the applicable provisions of the code of judicial conduct.

tion whether the lawyers engaged to perform the worlsalected on the basis of  History: Sup. Ct. Order NcdD4-07 2007 WI 4, 293 . 2d xv

competenceand merit. In such a circumstance, the integrity of the profession ispaga Comment: [1] Assessments by lawyers are relied on in evaluating the pro
undermined. P S, . - fessionalor personal fitness of persons being considered for election or appointment
[2] Theterm “political contribution” denotes any gift, subscription, loan, advancg jydicial office and to public legal €ites, such as attorney general, prosecuting
or deposit of anything of value made directly or indirectly to a candidate, incumbegiorneyand public defendefExpressing honest and candid opinions on sutters
political party or campaign committee to influence or provide financial suport contributesto improving the administration of justic€onverselyfalse statements
electionto or retention in judicial or other governmerfta. Political contributions py 3 Jawyer caminfairly undermine public confidence in the administration of justice.
in initiative and referendum elections @t included. For purposes of this Rule, the [2] Whena lawyer seeks judicial fife, the lawyer should be bound by applicable
term“political contribution” does not include uncompensated services. limitationson political activity ’
[3] Subjectto the exceptions belowi) the term “government legal engagement” 3} 1o maintain the fair and independent administratiofusfice, lawyers are

denotesany engagement to provide legal services that a pulitiiabhas the direct ocoyragedo continue traditional &rts to defend judges and courts unjustly eriti
or indirect power to award; and (i) the term “appointment by a judge” denotes g

appointmento a positionsuch as referee, commissigngpecial mastereceivey

guardianor other similar position that is made by a judge. Those terms do net, h i . . .
evet include (a) substantially uncompensated Services; (b) engagements or—ap;;)g@R 20:8.3 Reporting professional misconduct. (a) A
mentsmade on the basis of experience, expertise, professional qualifications and myerwho knows that another Iawyer has committetib&ation

following a request for proposal or other process that is free from influersesl i i i
uponpolitical contributions; and (c) engagementsappointments made on a rota of the Rules of Professional Conduct that raises a substantial ques

tional basis from a list compiled without regard to political contributions. tion as to that lawyés honestytrustworthiness or fitness as a taw
[4] Theterm“lawyer or law firm” includes a political action committee or otheryer in other respects, shall inform the appropriate professional
entity owned or controlled by a lawyer or law firm. authority.

[5] Political contributions are for the purpose of obtaining or being considered for X i .
a government legal engagement or appointment by a judge if, but for the desire to bdb) A lawyer who knows that a judge has committed a viola
Co?ﬁideredoé the 'fl%g.’ﬂt" engagement or appf%iﬂtme“t' the 'aWygr o 'taW firm dWl?UHon of applicable rules of judicial conduct that raisesibstantial
nothave made osolicited the contributions. The purpose may be determined by : : ) -
examinatiorof the circumstances in which the contributions ac&ar example, one ?ﬂ{estlonas t(_) the judgsfitness for dfice shall inform the appro
or more contributions that in the aggregate are substantial in relation tacother priate authority
tributionsby lawyers or law firms, made for the benefit of dlic@l in a position to ; ; i :
influenceaward of a government legal engagement, and followed by an award of HE)P)(C) If the information reveahng misconduct under subs. (a) or

legalengagement to the contributing or soliciting lawyer or the la\syfem would is confidential under SCR 20:1.6, the lawyer shall consult with
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20:8.3

the client about the matter and abide by the cleewtishes to the SCR22.001 (9) (b), SCR 22.03 (2), SCR.03 (6), or SCR 22.04
extentrequired by SCR 20:1.6. (1); or
(d) This rule does natquire disclosure of any of the follew (i) harass a person on the basis of sex, race, age,relagdnp,
ing: color, national origin, disabilitysexual preference or marital-sta
(1) Information gained by a lawyer while participating in 4usin connection with th_e lawyer profegsional activities. Legltl
confidentiallawyers’ assistance program. mateadvocacy respecting the foregoing factors does not violate

: ; ; ar. (i).
(2) Information acquirethy any person selected to mediate of History: Sup. Ct. Order Nc4-07 2007 W1 4, 203 . 2d xv

arbltrate_dls_putes t.’et""e.e” laWye.rs an_smg °!Jt ofa pro_fess_lonal 0"CaseNote: The undisputed fact of conversiofia clients money demonstrates
economicdispute involving law firm dissolutions, termination  asa matter of law the element of dishongitwiolation of sub. (c). dite of Lawyer
departureof one or more lawyers from a law firm where sucRegulationv. Scanlan2006 W1 38 290 Ws. 2d 30712 N.W2d 877 04-1930
informationis acquired in the course ofediating or arbitrating Note: The above annotations cite to SCR 24k it existed prior to the adoption

the di te bet | of Sup. Ct. Order No.04-07
€ dispute between lawyers. Wisconsin Comment: Intentional violation of tax laws, including failure fite

History: Sup. Ct. Order Nd04-07 2007 WI 4, 293 \é. 2d xv tax returns or failure to pay taxes may violate SCR 20:8.4 (f), absent a showing of
CaseNote: New Rules Clarify Lawyers’ Duty to Report Professidiédconduct.  inability to pay In re Disciplinary Pioceedings Against Cassjdy’2 Ws. 2d 600
Dietrich. Wis. Law May 2007. 493N.W.2d 362(1992).

WisconsinComment: The change from “having knowledge” to “who knows” in  Wisconsin Committee Comment:Failure to cooperate, paragraph (h), was pre
SCR 20:8.3 (a) and (b) reflects the adoption of the language used in thMédA  viously enforced as a violation of paragraph (f). Paragraph (h) was added to the rule
Rule. See also SCR 20:1.0 (g) defining “knows.” The requirement under paragrépprovide better notice to lawyers thfe obligation to cooperate. Other statutes,
(c) that the lawyer consult with the client is not expressly included in the Model Rutales,orders, and decisions continue to be included within the definition of miscon

Paragraph(d) (1) differs slightlyfrom the Model Rule. It deletes reference toductand are enforceable under paragraph (f).
judges. The reference to confidential lawyers’ assistance programs includes proParagraphgf) through (i) do not have counterparts in the Model Ruéhat
gramssuch as the state bar sponsoreidcdhsin Lawyers’ Assistance Program constitutesharassment under paragraph (i) may be determined with reference to anti-
(WISLAP), the Law Ofice Management Assistance Program (LOMA®R)he Eth  discriminationlegislation and interpretive case laBecause of diérences in con
ics Hotline. tent and numbering, care should be used when consulting the ABA Comment.

ABA Comment: [1] Self-regulation of the legal profession requires that mem 2013Wisconsin Comment: In additionto the obligations in this rule, éonsin
bersof the profession initiate disciplinary investigation when they knbaviola  attorneys should note the obligations concerning notification set forth in
tion of the Rules of Professional Conduct. Lawyers have a similar obligation WiCR 21.15(5and SCR 22.22(1). [Sup. Ct. Order N6-09
respecto judicial misconduct. An apparently isolated violation rimaljcate a pat Note: Sup. Ct. Order NdL.O-09states that “the comment to SCR 20:8.4(b) is not
tern of misconduct that only a disciplinary investigation can uncof&porting a  adoptedbut will be published and may be consulted for guidance in interpreting and
violationis especially important where the victim is unlikely to discover thensé.  applyingthe rule.”

[2] A reportabout misconduct is not required where it would involve violation of  ABA Comment: [1] Lawyers are subject to discipline when they violate or
Rule1.6. Howevera lawyer should encourage a client to consent to disclosure whefigemptto violate the Rules of Professional Conduct, knowingly assistdorce
prosecutiorwould not substantially prejudice the clientiterests. anotherto do so odo so through the acts of anotres when they request or instruct

[3] If a lawyer were obliged to report everplation of the Rules, the failure to anagent to do so on the lawygbehalf. Paragraph (a), howewdwes not prohibit
reportany violation would itself be a professionafesfse. Such a requirement alawyer from advising a client concerning action the client is legally entitikeéo
existedin many jurisdictions buproved to be unenforceable. This Rule limits the [2] Many kinds of illegal conduct reflect adversely on fitness to practicesiash
reporting obligation to those fehses that a self-regulating profession must vigorasoffenses involving fraud and thefense of willful failure to file an income tax
ouslyendeavor to prevent. A measure of judgment is, theregayeired in comply  return. However some kinds of déénses carry no such implicationraditionally,
ing with the provisions of this Rule. The term “substantial” refers ts¢fieusness  thedistinction was drawimn terms of dienses involving “moral turpitude.” That con
of the possible éénse and not the quantum of evidence of whiclietivger is aware.  ceptcan be construed to includdesfses concerning some matters of persowsht
A report shoulcbe made to the bar disciplinary agency unless some other agengy such as adultery and comparablienges, that have no specifiennection to fit
suchas a peer review agendy more appropriate in the circumstances. Similaf comessfor the practice of lawAlthough aawyer is personally answerable to the entire
siderationsapply to the reporting of judicial misconduct. criminal law, a lawyer should be professionally answerable only flemegs that

[4] Theduty to report professional misconduct does not apply to a lawyer retairiadicatelack of those characteristics relevant to law practicéen®és involvingio-
to represent a lawyer whose professional conduct is in question. Such a situatiderise,dishonestybreach of trust, or serious interference with the administration of

governecby the Rules applicable to the client-lawyer relationship. justiceare in that categoryA pattern of repeatedfehses, even ones of minor signifi
[5] Informationabout a lawyes orjudges misconduct or fitness may be receivedcancewhen considered separatetan indicate indférence to legal obligation.
by a lawyer in the course of that lawigparticipation in an approved lawyemns [3] A lawyer who, in the course of representing a client, knowingly manifests by

judgesassistancerogram. In that circumstance, providing for an exception to th@ordsor conduct, bias or prejudice based upon race rskgion, national origin,
reportingrequirements of paragraphs (a) goylof this Rule encourages lawyers anddisability, age, sexual orientation or socioeconomic status, violates paragraph (d)
judgesto seek treatment through such a program. Convevggtput such an excep whensuchactions are prejudicial to the administration of justice. Legitimate-advo
tion, lawyers and judgesiay hesitate to seek assistance from these programs, whigdty respecting the foregoing factors doesviwéte paragraph (d). A trial judge’
maythen result in additional harm to their professional cameiisadditional injury  finding that peremptorghallenges were exercised on a discriminatory basis does not
to the welfare of clients and the public. These Rules do not otherwise address the glgmeestablish a violation of this Rule.
fidentiality of information received by a lawyer jordge participating in an approved 4] A lawyermay refuse to comply with an obligation imposed by law upon a good
lawyers’ assistance program; such an obligation, howeway be imposed by the fajth belief that novalid obligation exists. The provisions of Rule 1.2 (d) concerning
rulesof the program or other law agood faith challenge to the validigcope, meaning or application of the law apply
to challenges of legal regulation of the practice of law
SCR 20:8.4 Misconduct. It is professional misconduct far _[5] Lawyers holding public ofice assume legal responsibilities going beyond
lawverto: thoseof othercitizens. A lawye's abuse of public fite can suggest an inability to
awy! : fulfill the professional role of lawyers. The same is true of abuse of positions of pri
(a) violate or attempt to violate the Rules of Professional Covetetrust such as trustee, executatministratorguardian, agent andfiuer, director

duct, knowingly assist oinduce another to do so, or do so througfyf Manager of a corporation or otheganization.

theacts of anp ther;l . SCR 20:8.5 Disciplinary authority; choice  of law. (a) Dis-
(b) commit a criminal act that reflects adversefythe law  cp \ary auTHORITY. A lawyer admitted to the bar of this state
yer's honesty trustworthiness or fitness as a lawyer in oth&g gypject to the disciplinary authoriof this state regardless of

respects; _ _ o ~ wherethe lawyets conduct occurs. A lawyer not admitted to the
() engage in conduct involving dishonedtaud, deceit or bar of this state is also subject to the disciplinary authority of this
misrepresentation; stateif the lawyer provides or tdrs to provideany legal services

(d) state or imply an ability to influence improperly a governin this state. A lawyer may be subject to the disciplinary authority
mentagency or dicial or to achieve results by means that violatef both this state and another jurisdiction for the same conduct.
the Rules of Professional Conduct or other law; (b) CHoicEOFLAW. In theexercise of the disciplinary authority

(e) knowingly assist a judge or judiciafficer in conduct that of this state, the Rulesf Professional Conduct to be applied shall
is a violation of applicableules of judicial conduct or other law; be as follows:
or (1) for conduct in connection with a matter pending before a

(f) violate a statute, supreme court rule, supreme court ordiéunal, the rules ofthe jurisdiction in which the tribunal sits,
or supreme court decision regulating the conduct of lawyers; unlessthe rules of the tribunal provide otherwise; and

(g) violate the attorneg’oath; (2) for any other conduct,

(h) fail to cooperate in the investigation of a grievance filed (i) if the lawyer is admitted to the bar of only this state, the
with the ofice of lawyerregulation as required by SCR 21.15 (4)iulesto be applied shall be the rules of this state.
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45 Updated 13-14Wis. Stats. RULES OF PROFESSIONAL CONDUCT

(ii) if the lawyer is admittedo the bars of this state and Choice of Law [2] A lawyer may be potentially subject to more than one set of

T : lesof professional conduct which imposefeient obligations. The lawyer may
anotherjurisdiction,the rules to be applied shall be the rules of trﬁ%licensed to practice in more than one jurisdiction witfediig rules,or may be

admitting jurisdiction in which thdawyer principally practices, admittedto practice before a particular court with rules thaedfrom those of the

exceptthat if particular conduct clearly has its predominafetogf jurisdictionor jurisdictions in which the lawyer is licenseddractice. Additionally
thelawyer's conduct may involve significant contacts with more than one jurisdic

in another jurisdiction in which the lawyer is admittedhe bar ion.

therules of that jurisdiction shall be applied to that conduct. [3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that mini
sy . . . e Mizing conflicts between ruless well as uncertainty about which rules are applica
(iii) if the lawyer is admitted to the bar in another Jur'Sd'Ct'Oﬁe, is in the best interest of both clients and the profession (as well as the bodies hav

and is providing legal services in this state as allowed under th@geuthority toregulate the profession). Accordingittakes the approach of (i)

rules, the rules to be applied shall be the rules of this state providingthat any particular conduof a lawyer shall be subject to only one set of
’ " rulesof professional conduct, (ii) making the determination of which set of rules

(c) A lawyer shall not be subject to discipline if the lawger appliesto particular conduct as straightforward as possible, consistentestgni

conductconforms to the rules of a jurisdiction in which the lawyefon of appropriate regulatory interests of relevant jurisdictions, and (iif) providing
protectionfrom discipline for lawyers who act reasonaislyhe face of uncertainty

reasonablybelieves the predominantfeft of the lawyes con [4] Paragraph (b) (1) provides that as to a latsyeonduct relating to a proceeding

ductwill occur. pendingbefore a tribunal, thiawyer shall be subject only to the rules of the jurisdic
History: Sup. Ct. Order NdD4-07 2007 WI 4, 293 \I¢. 2d xv; Sup. Ct. Order No. tionin which the tribunal sits unless the rut#she tribunal, including its choice of
06-06 2008 WI 109, filed 7-30-08, efl—1-09. law rule, provide otherwise. As to all other conduct, including conduct in anticipation

. . . . . . of a proceeding not yet pending before a tribunal, paragraph (b) (2) providas that
_CaseNote: SCR 20:8.5 authorizes the OLR to proceed with a complaint alleginigvershall be subject to the rules of the jurisdiction in which the lasyenduct
violationsof another statg’rules of professional conduct for alleged misconduct tha.c\,rred or if the predominant &ct of the conduct is in another jurisdiction, the

occurredin a proceeding before a court in the other state. OllRarks,2003 Wi jesof that jurisdiction shall be applied to the conduct. In the case of conduct in

114,265 Ws. 2d 1665 N.w2d 83601-2284 ) ) anticipationof a proceeding that is likely to be before a tribunal, the predominant
Note: The above annotations cite to SCR 28 it existed prior to the adoption  effectof such conduct could be where the conduct occurred, where the tribunal sits
of Sup. Ct. Order No.04-07 or in another jurisdiction.

Wisconsin Comment: SCR 20:8.5 dfers from the ABA Model Rule 8.5. Due  [5] When a lawyes conduct involves significant contacts with more than one
to substantive and numberingféifences, special care should be taken in consultingrrisdiction, it may not beclear whether the predominanteet of the lawye's con
the ABA Comment. [Re Order No. 06—-06 feftive January 1, 2009] ductwill occur in a jurisdiction other than the one in which the conduct occurred. So
ABA Comment: Disciplinary Authority . [1] It is longstanding law that the con long asthelawyer's conduct conforms to the rules of a jurisdiction in which the law
ductof a lawyer admitted to practice tinis jurisdiction is subject to the disciplinary yer reasonably believes the predominafeafwill occur thelawyer shall not be sub
authority of this jurisdiction. Extension of thésciplinary authority of this jurisdic  Jectto discipline under this Rule.
tion to other lawyers who provide orfef to provide legal servicés this jurisdiction [6] If two admitting jurisdictions were to proceed against a lawyer for the same
is for the protection of the citizens of this jurisdiction. Reciprecdbrcement of a conduct,they should, applying this rule, identify the same governing ethles.
jurisdiction’s disciplinary findings and sanctiomsll further advance the purposes Theyshould take all appropriate steps to see that they do apply the same rule to the
of this Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer Disciplinarygameconduct, and in all evensiould avoid proceeding against a lawyer on the basis
Enforcement.A lawyer who is subject to the disciplinary authority of this jurisdictiorof two inconsistent rules.
under Rule 8.5 (a) appoints afi@él to be designated by this Court to receive service [7] The choice of law provision appliesltwyers engaged in transnational prac
of process in this jurisdiction. The fact titlae lawyer is subject to the disciplinary tice, unless international lawreaties or other agreements between competent+egula
authorityof this jurisdiction may be a factor in determining whether pergonsdlicc ~ tory authorities in the &cted jurisdictions provide otherwise. [Re Order No. 06-06,
tion may be asserted over the lawyer for civil matters. effectiveJanuary 1, 2009]
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